SB183 HD1

Report Title:

Heal th I nsurance; Small Insurers
Descri pti on:
Enabl es small insurers that occupy less than thirty per cent of the

health i nsurance market to provide the broadest heal thcare coverage
at the | owest possible rates by permtting different types of

I nsurance to be conbined into a single unified policy; encourages
br oader coverage of sole proprietors and other enployer groups with
only one enpl oyee. (HD1)

THE SENATE 1803
TWENTY-FOURTH LEGISLATURE, 2007 S . B . N .SD.1
STATE OF HAWAII H.D. 1

A BILL FOR AN ACT

relating to health insurance.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 431:2-201.5, Hawaii Revised Statutes, is
anended by anendi ng subsection (c) to read as foll ows:

"(c) Al group health issuers shall offer all small group
health plans to all small enpl oyers whose enpl oyees |ive, work, or
reside in the group health issuer's service areas; provided that the
comm ssi oner may exenpt a group health issuer if the conm ssioner
determ nes that the group health issuer does not have the capacity to
del i ver services adequately to enrollees of additional groups given

Its obligation to existing enployer groups[-]; and provided further

that the comm ssioner shall exempt fromthis section group health
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pl ans offered to small enployers that enploy only one enpl oyee, if

the group health insurer offers the groups at | east one small qgroup

health plan that neets the requirenents of chapter 393."

SECTION 2. Section 431:13-103, Hawaii Revised Statutes, is
anended by anendi ng subsection (a) to read as foll ows:
“(a) The follow ng are defined as unfair nethods of conpetition
and unfair or deceptive acts or practices in the business of
I nsur ance:
(1) Msrepresentations and fal se advertising of
| nsurance policies. Mking, issuing, circulating, or causing
to be nade, issued, or circul ated, any estimate,
I llustration, circular, statenent, sales presentation,
om ssi on, or conparison which:

(A) Msrepresents the benefits, advantages,
conditions, or ternms of any insurance policy;

(B) Msrepresents the dividends or share of the
surplus to be received on any insurance policy;

(© Makes any false or msleading statenent as
to the dividends or share of surplus previously paid on
any i nsurance policy;

(D) Is msleading or is a msrepresentation as
to the financial condition of any insurer, or as to the
| egal reserve system upon which any life insurer operates,;

(E) Uses any nane or title of any insurance
policy or class of insurance policies msrepresenting the

true nature thereof:
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(F) Is a msrepresentation for the purpose of
I nducing or tending to induce the | apse, forfeiture,
exchange, conversion, or surrender of any insurance
pol i cy;

(G |Is a msrepresentation for the purpose of
effecting a pl edge or assignnent of or effecting a | oan
agai nst any i nsurance policy,;

(H Msrepresents any insurance policy as being
shares of stock;

(I') Publishes or advertises the assets of any
| nsurer wi thout publishing or advertising wth equal
conspi cuousness the liabilities of the insurer, both as
shown by its |ast annual statenent; or

(J) Publishes or advertises the capital of any
I nsurer without stating specifically the anmount of paid-
I n and subscri bed capital;

(2) False information and advertising generally.

Maki ng, publishing, dissem nating, circulating, or placing
before the public, or causing, directly or indirectly, to be
made, published, dissem nated, circul ated, or placed before
the public, in a newspaper, nagazine, or other publication,
or in the formof a notice, circular, panphlet, letter, or
poster, or over any radio or television station, or in any
ot her way, an advertisenment, announcenent, or statenent
contai ning any assertion, representation, or statenent wth

respect to the business of insurance or with respect to any
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person in the conduct of the person's insurance business,
which is untrue, deceptive, or m sl eading;

(3) Defamation. Making, publishing, dissemnating, or
circulating, directly or indirectly, or aiding, abetting, or
encour agi ng the maki ng, publishing, dissem nating, or
circulating of any oral or witten statenent or any panphlet,
circular, article, or literature which is false, or
maliciously critical of or derogatory to the financial
condition of an insurer, and which is calculated to injure
any person engaged in the business of insurance,

(4) Boycott, coercion, and intimdation.

(A) Entering into any agreenent to commt, or
by any action commtting, any act of boycott, coercion,
or intimdation resulting in or tending to result in
unreasonabl e restraint of, or nonopoly in, the business
of i nsurance; or

(B) Entering into any agreenent on the
condition, agreenent, or understanding that a policy wl|
not be issued or renewed unl ess the prospective insured
contracts for another class or an additional policy of
t he sanme class of insurance with the sanme insurer;

provi ded that this subparagraph shall not apply to any

acci dent and sickness insurer wwth less than thirty per

cent share of the accident and sickness i nsurance narket:

(5 False financial statenents.

(A Knowingly filing with any supervisory or
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ot her public official, or know ngly making, publishing,
di ssemnating, circulating, or delivering to any person,
or placing before the public, or know ngly causi ng,
directly or indirectly, to be made, published,
di ssem nated, circul ated, delivered to any person, or
pl aced before the public, any false statenent of a
material fact as to the financial condition of an
I nsurer; or
(B) Know ngly nmaking any false entry of a
material fact in any book, report, or statenent of any
insurer with intent to deceive any agent or examn ner
| awf ul |y appointed to examne into its condition or into
any of its affairs, or any public official to whomthe
i nsurer is required by law to report, or who has
authority by law to examne into its condition or into
any of its affairs, or, with like intent, know ngly
omtting to make a true entry of any material fact
pertaining to the business of the insurer in any book,
report, or statenent of the insurer;
(6) Stock operations and advisory board contracts.
| ssuing or delivering or permtting agents, officers, or
enpl oyees to issue or deliver, agency conpany stock or other
capital stock, or benefit certificates or shares in any
comon-| aw corporation, or securities or any special or

advi sory board contracts or other contracts of any kind
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prom sing returns and profits as an inducenment to insurance;
(7) Unfair discrimnation.

(A) Mking or permtting any unfair
di scrim nation between individuals of the sanme class and
equal expectation of life in the rates charged for any
contract of |ife insurance or of life annuity or in the
di vidends or other benefits payable thereon, or in any
other of the ternms and conditions of the contract;

(B) Mking or permtting any unfair
discrimnation in favor of particular individuals or
persons, or between insureds or subjects of insurance
havi ng substantially like insuring, risk, and exposure
factors, or expense elenents, in the terns or conditions
of any insurance contract, or in the rate or anount of
prem um charge therefor, or in the benefits payable or in
any other rights or privilege accruing thereunder;

(CO Making or permtting any unfair
di scrim nation between individuals or risks of the sane
class and of essentially the sane hazards by refusing to
| ssue, refusing to renew, canceling, or limting the
anount of insurance coverage on a property or casualty
ri sk because of the geographic location of the risk,
unl ess:

(i) The refusal, cancellation, or
limtation is for a business purpose which is not a

nmere pretext for unfair discrimnation; or
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(ii) The refusal, cancellation, or
limtation is required by | aw or regul atory nandat e;

(D) Making or permtting any unfair
di scrimnation between individuals or risks of the sane
cl ass and of essentially the sanme hazards by refusing to
| ssue, refusing to renew, canceling, or limting the
anount of insurance coverage on a residential property
ri sk, or the personal property contained therein, because
of the age of the residential property, unless:

(1) The refusal, cancellation, or
limtation is for a business purpose which is not a
nmere pretext for unfair discrimnation; or

(ii) The refusal, cancellation, or
limtation is required by | aw or regul atory nandat e;

(E) Refusing to insure, refusing to continue to
insure, or limting the anount of coverage available to
an individual because of the sex or marital status of the
I ndi vi dual ; however, nothing in this subsection shal
prohi bit an insurer fromtaking marital status into
account for the purpose of defining persons eligible for
dependent benefits;

(F) Termmnating or nodifying coverage, or
refusing to i ssue or renew any property or casualty
policy or contract of insurance solely because the
applicant or insured or any enployee of either is

mentally or physically inpaired; provided that this
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subpar agraph shall not apply to accident and health or
si ckness insurance sold by a casualty insurer; provided
further that this subparagraph shall not be interpreted
to nodify any other provision of lawrelating to the
termnation, nodification, issuance, or renewal of any
| nsurance policy or contract;

(G Refusing to insure, refusing to continue to
insure, or limting the anount of coverage available to
an individual based solely upon the individual's having
taken a human i mmunodeficiency virus (HV) test prior to
appl ying for insurance; or

(H Refusing to insure, refusing to continue to
insure, or limting the anount of coverage available to
an individual because the individual refuses to consent
to the release of information which is confidential as
provided in section 325¢101; provided that nothing in
t hi s subparagraph shall prohibit an insurer from
obtaining and using the results of a test satisfying the
requi renents of the conm ssioner, which was taken with
t he consent of an applicant for insurance; provided
further that any applicant for insurance who is tested
for HHV infection shall be afforded the opportunity to
obtain the test results, within a reasonable tine after
bei ng tested, and that the confidentiality of the test
results shall be maintained as provided by section 325-

101;
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(8 Rebates. Except as ot herw se expressly provided by
| aw:

(A) Knowingly permtting or offering to nake or
maki ng any contract of insurance, or agreenent as to the
contract other than as plainly expressed in the contract,
or paying or allowing, or giving or offering to pay,
allow, or give, directly or indirectly, as inducenent to
the insurance, any rebate of prem uns payable on the
contract, or any special favor or advantage in the
di vidends or other benefits, or any val uabl e
consi deration or inducenent not specified in the
contract; or

(B) Gving, selling, or purchasing, or offering
to give, sell, or purchase as inducenent to the insurance
or in connection therewth, any stocks, bonds, or other
securities of any insurance conpany or other corporation,
associ ation, or partnership, or any dividends or profits
accrued thereon, or anything of value not specified in
t he contract;

(9) Nothing in paragraph (7) or (8) shall be construed
as including within the definition of discrimnation or
rebates any of the foll ow ng practices:

(A) In the case of any contract of life
I nsurance or life annuity, paying bonuses to
pol i cyhol ders or otherw se abating their premuns in
whol e or in part out of surplus accunulated from

file///X|/Bills'SB183_HD1_.htm (9 of 15)7/26/2007 2:21:43 AM



SB183 HD1

nonparti ci pati ng i nsurance; provided that any bonus or
abatenent of premuns shall be fair and equitable to
pol i cyholders and in the best interests of the insurer
and its policyhol ders;

(B) In the case of life insurance policies
| ssued on the industrial debit plan, nmaking all owance to
pol i cyhol ders who have continuously for a specified
peri od nmade prem um paynents directly to an office of the
i nsurer in an anount which fairly represents the saving
I n collection expense;

(O Readjustnment of the rate of premumfor a
group insurance policy based on the | oss or expense
experience thereunder, at the end of the first or any
subsequent policy year of insurance thereunder, which my
be made retroactive only for the policy year; and

(D) In the case of any contract of insurance,
the distribution of savings, earnings, or surplus
equitably anong a class of policyholders, all in
accordance with this article;

(10) Refusing to provide or |imting coverage avail abl e

to an individual because the individual may have a third-

party claimfor recovery of damages; provided that:

(A) Were damages are recovered by judgnent or
settlenent of a third-party claim reinbursenent of past

benefits paid shall be allowed pursuant to section 663-10;
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(B) This paragraph shall not apply to entities
| i censed under chapter 386 or 431:10C, and
(© For entities |licensed under chapter 432 or
432D
(i) It shall not be a violation of
this section to refuse to provide or limt coverage
avai |l able to an individual because the entity
determ nes that the individual reasonably appears to
have coverage avail abl e under chapter 386 or 431:10C
and
(ii) Paynent of clains to an individual
who may have a third-party claimfor recovery of
damages nmay be conditi oned upon the individual first
signing and submtting to the entity docunents to
secure the lien and rei nbursenent rights of the
entity and providing information reasonably rel ated
to the entity's investigation of its liability for
cover age.

Any individual who knows or reasonably
shoul d know that the individual may have a third-party
claimfor recovery of danmages and who fails to provide
tinmely notice of the potential claimto the entity, shal
be deened to have waived the prohibition of this
par agr aph agai nst refusal or |imtation of coverage.
"Third-party clainl for purposes of this paragraph neans

any tort claimfor nonetary recovery or danmages that the
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I ndi vi dual has agai nst any person, entity, or insurer,
other than the entity |licensed under chapter 432 or 432D
(11) Unfair claimsettlenent practices. Conmmtting or
perform ng with such frequency as to indicate a general
busi ness practice any of the foll ow ng:

(A) Msrepresenting pertinent facts or
| nsurance policy provisions relating to coverages at
| SSue;

(B) Wth respect to clains arising under its
policies, failing to respond wth reasonabl e pronptness,
in no case nore than fifteen working days, to
comruni cati ons received from

(i) The insurer's policyhol der;
(ii1) Any other persons, including the
conm ssi oner; or
(iii) The insurer of a person involved
in an incident in which the insurer's policyholder is
al so i nvol ved.
The response shall be nore than an
acknow edgnent that such person's comruni cati on has been
recei ved, and shall adequately address the concerns
stated in the comuni cati on;

(© Failing to adopt and inplenent reasonabl e
standards for the pronpt investigation of clains arising
under insurance policies;

(D) Refusing to pay clains wthout conducting a
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reasonabl e i nvestigation based upon all avail able
I nformati on;

(E) Failing to affirmor deny coverage of
clains wthin a reasonable tine after proof of |oss
statenents have been conpl et ed;

(F) Failing to offer paynent within thirty
cal endar days of affirmation of liability, if the anount
of the claimhas been determned and is not in dispute;

(G Failing to provide the insured, or when
applicable the insured's beneficiary, with a reasonabl e
written explanation for any delay, on every claim
remai ni ng unresolved for thirty cal endar days fromthe
date it was reported;

(H Not attenpting in good faith to effectuate
pronpt, fair, and equitable settlenents of clains in
which liability has becone reasonably cl ear;

(I') Conmpelling insureds to institute litigation
to recover anpunts due under an insurance policy by
of fering substantially | ess than the anounts ultinmately
recovered in actions brought by the insureds;

(J) Attenpting to settle a claimfor |less than
the anmount to which a reasonabl e person woul d have
beli eved the person was entitled by reference to witten
or printed advertising nmaterial acconpanying or nade part
of an application;

(K) Attenpting to settle clains on the basis of

file///X|/Bills/'SB183_HD1_.htm (13 of 15)7/26/2007 2:21:44 AM



SB183 HD1

an application which was altered w thout notice,
know edge, or consent of the insured,;

(L) Making clains paynents to insureds or
beneficiaries not acconpani ed by a statenent setting
forth the coverage under which the paynents are being
made;

(M Mking known to insureds or claimants a
policy of appealing fromarbitration awards in favor of
I nsureds or claimnts for the purpose of conpelling them
to accept settlenments or conpromnm ses | ess than the anount
awarded in arbitration;

(N) Delaying the investigation or paynent of
clainms by requiring an insured, claimnt, or the
physi cian of either to submit a prelimnary claimreport
and then requiring the subsequent subm ssion of fornal
proof of loss forns, both of which subm ssions contain
substantially the sanme infornmation;

(O Failing to pronptly settle clains, where
liability has becone reasonably cl ear, under one portion
of the insurance policy coverage to influence settlenents
under other portions of the insurance policy coverage;

(P) Failing to pronptly provide a reasonabl e
expl anation of the basis in the insurance policy in
relation to the facts or applicable |aw for denial of a
claimor for the offer of a conprom se settlenent; and

(Q Indicating to the insured on any paynent
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draft, check, or in any acconpanying letter that the
paynent is "final" or is "a release" of any claimif
additional benefits relating to the claimare probable
under coverages afforded by the policy; unless the policy
limt has been paid or there is a bona fide dispute over
ei ther the coverage or the anobunt payabl e under the
pol i cy;
(12) Failure to maintain conplaint handling procedures.
Fai lure of any insurer to maintain a conplete record of all
the conplaints which it has received since the date of its
| ast exam nation under section 431:2-302. This record shall
I ndicate the total nunber of conplaints, their classification
by I'ine of insurance, the nature of each conplaint, the
di sposition of these conplaints, and the tine it took to
process each conplaint. For purposes of this section,
“conplaint" neans any witten comrunication primarily
expressing a grievance; and
(13) M srepresentation in insurance applications.
Maki ng fal se or fraudul ent statenents or representations on
or relative to an application for an insurance policy, for
t he purpose of obtaining a fee, conmm ssion, noney, or other
benefit fromany insurer, producer, or individual."
SECTION 3. Statutory material to be repealed is bracketed and
stricken. New statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 2050.
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