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HOUSE OF REPRESENTATIVES 1067
TWENTY-FOURTH LEGISLATURE, 2007 H . B i N O . HD.1
STATE OF HAWAII

A BILL FOR AN ACT

RELATING TO CERTIFICATES OF NEED.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 323D, Hawaii Revised Statutes, is
amended by adding a new section to part V to be appropriately
designated and to read as follows:

"§323D- State agency review of subarea council and

statewide council recommendations for issuance or denial of

certificate of need. In reviewing the recommendations of the

respective subarea council and the statewide council regarding a

certificate of need application, the state agency shall give

greater weight to the recommendations of the respective subarea

council if it conflicts with the recommendations of the

statewide council, unless the state agency finds good cause

exists to reject such recommendations."

SECTION 2. Section 323D-1, Hawali Revised Statutes, 1s
amended to read as follows:

"§323D~-1 [Purpose] General purpose and objectives. The

purpose of this chapter is to establish a health planning and

resources development program to promote accessibility for all
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the people of the [State] state to quality health care services

at reasonable cost.

The health planning and resources development program

shall:

(1) Make broad policy determinations with respect to
development of the health care industry, and to
stimulate through research and demonstration projects,
those industrial and economic development efforts that
offer the most immediate promise of expanding the
health care industry, and the types of health care
servicegs available in the state, and of further
diversifying the State's economy;

(2) Determine through technical and research studies, the
profit potential of new or expanded undertakings in
the health care industry and high technology medical
research;

(3) Disseminate information to assist current health care
providers and high technology medical researchers in
this state; to attract new health care providers and
high technology medical researchers to this state; and
to encourage capital investment in existing and new
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H.B. NO. e’

areas of health care services and high technology

medical research;

Encourage innovation of research into new medical

technologies to improve the lives of the State's

citizens, as well as encourage others from within this

country and from the world to seek medical treatment

from health care providers and high technology medical

researchers in Hawaili;

Enter into contracts as may be necessary or advisable

to accomplish the foregoing purpose and cobjectives;

Work collaboratively with other state departments and

agencies and with other governmental entities

operating both within and outside the state to

accomplish the foregoing purpose and objectives; and

Disseminate information developed for or by the

program pertaining to the development of the State's

health care providers and high technology medical

researchers to assist the present health care and

medical research industry in the state; to attract new

industry and investment in this State in highly

advanced medical technologies; and to lead this State

into becoming America's vanguard of cutting edge
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R



10

11

12

13

14

15

16

17

18

19

20

21

Page 4 1067
H.B. NO. #o:

medical technology, particularly in the Asia-Pacific

region."
SECTION 3. Section 323D-2, Hawaili Revised Statutes, is
amended to read as follows:
"§323D-2 Definitions. As used in this chapter[+], unless

the context requires otherwise:

"Applicant" means any person who applies for a certificate

of need under part V.
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"Capital expenditure" means any purchase or transfer of
money or anything of value or enforceable promise or agreement
to purchase or transfer money or anything of value incurred by
or in behalf of any person for construction, expansion,
alteration, conversion, development, initiation, or modification
as defined in this section. The term includes the:

(1) Cost of studies, surveys, designs, plans, working
drawings, specifications, and other preliminaries
necessary for construction, expansion, alteration,
conversion, development, initiation, or modification;

(2) Fair market values of facilities and eguipment
obtained by donation or lease or comparable
arrangements as though the items had been acquired by
purchase; and

(3) Failr market values of facilities and equipment
transferred for less than fair market value, if a
transfer of the facilities or equipment at fair market
value would be subject to review under section 323D-
43.

"Certificate of need" means an authorization, when required

pursuant to section 323D-43, to construct, expand, alter, or

convert [a—health eare] an emergency room or freestanding
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emergency care facility or to initiate, expand, develop, or

modify a [keatrth—eare] surface ambulance service.

"Construct", "expand", "alter", "convert", "develop",
"initiate", or "modify" includes the erection, building,
reconstruction, modernization, improvement, purchase,

acquisition, or establishment of [a—heatth eare] an emergency

room or freestanding emergency care facility or [healttheare]

surface ambulance service; the purchase or acquisition of

equipment attendant to the delivery of [health ecare-serviee]

these activities and the instruction or supervision therefor;

the arrangement or commitment for financing the offering or

C o
P
A 1T

¢
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development of [a—healtt
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emergency room or freestanding emergency care facility or

surface ambulance sgervice; any obligation for a capital

expenditure by [a—healtheare—faeititys] these activities; and

studies, surveys, designs, plans, working drawings,
specifications, procedures, and other actions necessary for any
such undertaking, which will:
(1) Result in a total capital expenditure in excess of the
expenditure minimum,
(2) Substantially modify, decrease, or increase the scope

or type of [kealEth] emergency room, freestanding
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emergency care, or surface ambulance service

rendered [+—oF

Qo

HH
5

H

"Emergency room services" means services provided in a

designated unit within a hospital for the immediate treatment of

injury and other types of health emergencies.

"Expenditure minimum" means $4,000,000 for capital
expenditures, $1,000,000 for new or replacement medical
equipment and $400,000 for used medical equipment.

[ " Extended—care—adultt—residential—eare—home' means—an—adult
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"Person" means an individual or a natural person, a trust
or estate, a society, a firm, an assembly, a partnership, a
corporation, a professional corporation, an association, the
State, any political subdivision of the State, a county, a state
agency or any instrumentality of the State, a county agency or
any instrumentality of a county.
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seetion—3243b—42—+]
"State agency" means the state health planning and
development agency established in section 323D-11.

"State health services and facilities plan" means the
comprehensive plan for the economical delivery of health
services in the [State] state prepared by the statewide council.

"Statewide council" means the statewide health coordinating
council established in section 323D-13.

"Subarea" means one of the geographic subareas designated
by the state agency pursuant to section 323D-21.

"Subarea council" means a subarea health planning council
established pursuant to section 323D-21.

"Substantially modify, decrease, or increase the scope or

type of health service" refers to the establishment of a new

haalth caya Faea T3z o~ Inea T oo ey co-—or—tha SdqAd4 + B £
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provideds] emergency room, freestanding emergency care facility,

or surface ambulance service.
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"Surface ambulance" services include transportation of a

patient in any motor vehicle or watercraft specifically

equipped, designed, or constructed and maintained or operated

for the purpose of accommodating the medical needs of patients."

SECTION 4. Section 323D-12, Hawail Revised Statutes, is
amended to read as follows:
"§323D-12 Health planning and development functions; state
agency. (a) The state agency shall:
(1) Have as a principal function the responsibility for
promoting accessibility for all the people of the

[State] state to quality health care services at

reasonable cost|[—The state-ageney shall conduet-—sueh

67 HD1 HMS 2007-2071
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H.B. NO. #e"

individuat—faeitities—or-providers—where
apprepriate~];

Serve as staff to and provide technical assistance and
advice to the statewide council and the subarea
councils in the preparation, review, and revision of
the state health services and facilities plan;

Conduct the health planning activities of the State in
coordination with the subarea councils, implement the
state health servicesg and facilities plan, and
determine the statewide health needs of the State
after consulting with the statewide council; and
Administer the state certificate of need program
pursuant to part V.

The state agency may:

Prepare such reports and recommendations on Hawaii's
health care costs and public or private efforts to
reduce or control costs and health care quality as it
deems necessary. The report may include[+] but not be
limited to[+] a review of health insurance plans, the

availability of wvarious kinds of health insurance and

malpractice insurance to consumers, and strategies for

HB1067 HD1 HMS 2007-2071
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increasing competition in the health insurance
field[=];

Prepare and revise as necessary the state health
services and facilities plan[=];

Prepare, review, and revise the annual implementation
plan([~+];

Assist the statewide council in the performance of its
functions|[+];

Determine the need for new health services proposed to
be offered within the Statel[+];

Assess existing health care services and facilities to
determine whether there are redundant, excessive, or

inappropriate services or facilities and make public

findings of any that are found to be so[+—The state
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Provide technical assistance to persons, public or
private, in obtaining and filling out the necessary

forms for the development of projects and programs[+];
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H.B. NO. #ss

Prepare reports, studies, and recommendations on
emerging health issues, such as medical ethics,
[heatth-—eare—rationing,] involuntary care, care for
the indigent, and standards for research and
development of biotechnology and genetic
engineering(=]; and

Conduct such other activities as are necessary to meet

the purposes of this chapter.™®

SECTION 5. Section 323D-14, Hawaii Revised Statutes, 1is

amended to read as follows:

"§323D-14 Functions; statewide health coordinating

council.

(1)

The statewide council shall:
Prepare and revise as necessary the state health
services and facilities plan;

Advise the state agency on actions under section 323D-

12;

HB1067 HD1 HMS 2007-2071
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bealthservices—offereddn +the State-] and

(3) Perform the initial review of certificate of need

applications, including making recommendations to the

state agency and the respective subarea council and

commenting upon the certificate of need application."

SECTION 6. Section 323D-18, Hawaili Revised Statutes, is
amended to read as follows:

"§323D-18 Information required of providers. Providers
health care doing business in the [State] state shall submit
such statistical and other reports of information related to
health and health care as the state agency finds necessary to

the performance of its functions [+—Fheinformation—deemed

eludes ] : Limited .

of

+I—TInfermation], including information regarding changes

in the class of usage of the bed complement of a

health care facility under section 323D-54(9) [+

HB1067 HD1 HMS 2007-2071
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. 1 5 4 . ]
therapewvtice—eare] . "

SECTION 7. Section 323D-22, Hawail Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) Bach subarea health planning council shall review,
seek public input, and make recommendations relating to health
planning for the geographical subarea it serves. In addition,
the subarea health planning councils shall:

(1) Identify and recommend to the state agency and the
council the data needs and special concerns of the
respective subareas with respect to the preparation of
the state plan[~+];

(2) Provide specific recommendations to the state agency
and the council regarding the highest priorities for

health services and resources development[+];

HB1067 HD1 HMS 2007-2071
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Review the state health services and facilities plan
as it relates to the respective subareas and make
recommendations to the state agency [and—the
eeuneil=];

Advise the state agency in the administration of the

certificate of need program for their respective

subareas[+], including reviewing comments of the

statewide council and making a final recommendation to

the state agency administrator;

Advise the state agency on the cost of reimbursable
expenses incurred in the performance of their
functions for inclusion in the state agency budget[-];
Advise the state agency in the performance of its
specific functions[+];

Perform other such functions as agreed upon by the
state agency and the respective subarea councils[+];

and
Each subarea health planning council shall recommend

for gubernatorial appointment at least one person from

its membership to be on the statewide council.™”

SECTION 8. Section 323D-43, Hawall Revised Statutes, 1is

amended by amending subsection (a) to read as follows:

HB1067 HD1 HMS 2007-2071
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"(a) No person, public or private, nonprofit, or for
profit, shall:

(1) Construct, expand, alter, convert, develop, initiate,

or modify [a—health earefaeility] an emergency room,

freestanding emergency facility, or [health-—ecaxe

serviees] surface ambulance service in the [State]

state that requires a total capital expenditure in

excess of [the-expenditureminimumss] $1,000,000; or

(2) Substantially modify or increase the scope or type of

[Realth-serviee] an emergency room, freestanding

emergency care facility, or surface ambulance service

rendered[+—o*

—,~
do
iH

B

anothers], unless a certificate of need therefor has
first been issued by the state agency."
SECTION 9. Section 323D-44, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:
"(a) An applicant for a certificate of need shall file an

application with the state agency. The state agency shall

HB1067 HD1 HMS 2007-2071
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provide technical assistance to the applicant in the preparation
and filing of the application.

Each application shall include a statement evaluating the
facility's or service's probable impact on health care costs and
providing additional data as required by rule. The statement
shall include cost projections for at least the first and third
yvears after its approval.

The state agency shall not accept an application for review
until the application is complete and includes all necessary
information required by the state agency. The state agency
shall determine if the application is complete within thirty
days of receipt of the application. If the state agency
determines that the application is incomplete, the state agency
shall inform the applicant of the additional information that is
required to complete the application. When the state agency
determines that the application is complete, the period for
agency review described in subsection (b) shall begin, and the
state agency shall transmit the completed application to the

appropriate subarea councils, [the—review panel,] the statewide

council, appropriate individuals, and appropriate public
agencies. The state agency may require the applicant to provide

copies of the application to the state agency, the appropriate

HB1067 HD1 HMS 2007-2071
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subarea councils, [the—review—papel;] the statewide council,
appropriate individuals, and appropriate public agencies. If,
during the period for agency review, the state agency requires
the applicant to submit information respecting the subject of
the review, the period for agency review shall, at the request
of the applicant, be extended fifteen days.™"

SECTION 10. Section 323D-44.5, Hawail Revised Statutes, is
amended to read as follows:

"§323D-44.5 Administrative review of certain applications
for certificate of need. The state agency shall adopt rules in
conformity with chapter 91 providing for administrative review
and decision on certain applications for certificate of need.
Each application reviewed under this section may be subject to a
public information meeting before the state agency makes its
decision. The agency, in the State and in the county affected,
shall give public notice of applications for administrative
review received by the agency. Interested persons may request
in writing a public meeting before the agency renders a decision
on the administrative application. If a request for a public
meeting is received, the administrator will preside over the
meeting. If no request is received by the agency within seven

days of the public notice date, no public meeting need be

HB1067 HD1 HMS 2007-2071
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scheduled. Applications subject to administrative review and

decision under this section shall [{imelude but are—rmot—timited
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be limited to those dealing with emergency room, freestanding

emergency care facilities, and surface ambulance services."

SECTION 11. Section 323D-44.6, Hawaili Revised Statutes, is
amended to read as follows:

"§323D-44.6 Review of certain applications for certificate
of need; waiver. The [subarea] statewide council, [the-—review
parel-] and the [statewide] subarea council may, at their
discretion, choose to waive their respective prerogatives of
review of any certificate of need application.®

SECTION 12. Section 323D-45, Hawaili Revised Statutes, is
amended to read as follows:

"§323D-45 Subarea council [;—review—panel;] and statewide
council recommendations for issuance or denial of certificates
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of need. (a) Except for an administrative review as provided
in section 323D-44.5, or in an emergency situation or other
unusual circumstances as provided in section 323D-44(c), the
state agency shall refer every application for a certificate of

need to [the-appreopriate subarea—council or councils—the—reviow

panetl—and] the statewide council[-=] and the appropriate subarea

council. The [subarea] statewide council [and—the-review panel]
shall consider all relevant data and information submitted by
the state agency, [subarea—eeounceits+] other areawide or local
bodies, and the applicant, and may request from them additional
data and information. [Fhe—review—parnel—shall-consider—each
13 . b1 . 1 chal] Lemit

recommendations—with—findings—teo—the—statewide ecouneid-] The
[statewide] subarea council shall consider the recommendation of

the [rewiew-paned] statewide council at a public meeting and

shall submit its recommendations to the state agency within such
time as the state agency prescribes. The statewide council and

the [xrewview—panel] subarea council may join together to hear or

consider simultaneously information related to an application
for a certificate of need.

(b) At a public meeting in which a [subarea] statewide or

subarea council [er—thereview—paret] considers an application

67 HD1 HMS 2007-2071

A



10

11

12

13

14

15

16

17

18

19

20

21

22

~ HB.NO. ¥

for a certificate of need, any person shall have the right to be
represented by counsel and to present oral or written arguments
and evidence relevant to the application; any person directly
affected by the application may conduct reasonable guestioning
of persons who make factual allegations relevant to the
application; any staff member of the state agency may conduct
reasonable questioning of persons who make factual allegations
relevant to the application; and a record of the meeting shall
be kept.™

SECTION 13. Section 323D-47, Hawaiili Revised Statutes, is
amended to read as follows:

"§323D-47 Request for recomsideration. (a) The state
agency may provide by rules adopted in conformity with chapter
91 for a procedure by which any person may, for good cause
shown, request in writing a public hearing before a

reconsideration committee for purposes of reconsideration of the

agency's decision. The reconsideration committee shall consist

of the administrator of the state agency [anrd—thechairpersons],
chairperson of the statewide council [£hereview panel—the plan

development—committee—of the statewide—eouneil] and the chair

and vice chairs of the appropriate subarea health planning

council. The administrator shall be the chairperson of the

HB1067 HD1 HMS 2007-2071
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reconsideration committee. A request for a public hearing shall
be deemed by the reconsideration committee to have shown good
cause, 1if:

(1) It presents significant, relevant information not
previously considered by the state agency;

(2) It demonstrates that there have been significant
changes in factors or circumstances relied upon by the
state agency in reaching its decision;

(3) It demonstrates that the state agency has materially
failed to follow its adopted procedures in reaching
its decision;

(4) It provides such other bases for a public hearing as
the state agency determines constitutes good causes;
or

(5) The decision of the administrator differs from the
recommendations of the [statewide] subarea council.

(b) To be effective, a request for such a hearing shall be

received within [femn—weorkirg] thirty calendar days of the state

agency decision. A decision of the reconsideration committee
following a public hearing under this section shall be
considered a decision of the state agency for purposes of

section 323D-44.
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(¢) The public hearing on a request for reconsideration

shall be held on the island where the facility is to be built or

the service 1s to be rendered.”

SECTION 14. Section 323D-49, Hawaili Revised Statutes, is
amended to read as follows:
"§323D-49 Certificates of need; licenses and permits. (a)

[Ne] Where a certificate of need is required pursuant to section

323D-43, no permit or license shall be issued by any county or

state officer for the development, construction, expansion,

alteration, conversion, initiation, or modification [ef—a—thealth

th

T34z ~ 1+
L l.,_Y - CATCTT

)

B

e—gerviee] other than [an—existing

o~
[y

I_J
¢
0]

e
L= A e

o~
Lo e iy

0]

pu

+=1 BN
e OPT

8
O]

£ A
T

o
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»
a
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l._l

£
E=

ar

(113
T
iy
i

—
L

¢
®

—
T

H

P e
TORSIOTC T

H

’

healtthecare serviee] an emergency room, freestanding emergency

care facility, or surface ambulance service unless there is

submitted in connection with the application for such permit or

license, a current certificate of need issued by the state

(b) [Ne] When a certificate of need is required under this

chapter, no building permit shall be issued by any county or

state officer for the development, construction, expansion,
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alteration, conversion, initiation, or modification of [a=m

r—thigparts] an emergency room,

freestanding emergency care facility, or surface ambulance

unit."
SECTION 15. Section 323D-50, Hawaii Revised Statutes, 1is

amended by amending subsection (b) to read as follows:

"{b) Any license to operate a [hkealth—faeitity] surface

ambulance service or emergency room may be revoked or suspended

by the department of health at any time in a proceeding before
the department for any person proceeding with an action covered
under section 323D-43 without a certificate of need. If any
such license is revoked or suspended by the department, the
holder of the license shall be notified in writing by the

department of the revocation or suspension. [Aay—tieense—tEo

el Foama T3z &
L U O R i g g A LA LD 1>
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Hawaili Revised Statutes,
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SECTION 19. (a) There shall be established a twelve-

member certificate of need study blue ribbon panel. The members
shall include the director of health and eleven members of the
public. The public members shall be appointed as follows:
(1) Three persons shall be appointed by the president of
the senate, of whom:
(A) One shall be a licensed health care professional;
(B) One shall be a representative of a licensed
health care facility; and
(<) One shall have knowledge about health care
financing;
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(2) Three persons shall be appointed by the speaker of the
house of representatives, of whom:
(A) One shall be a licensed health care professional;
(B) One shall be a representative of a licensed
health care facility; and
(C) One shall have knowledge about health care
financing;
and
(3) Five persons shall be appointed by the governor, of
whom:
(A) One shall be a licensed health care professional;
(B) One shall be a representative of a licensed
health care facility; and
(C) Three shall have knowledge about health care
financing.
Vacancies in the membership of the panel shall be filled in the
same manner provided for the original appointments.
(b) The membership of the panel shall vote to elect a
chairperson.
(c) The panel shall be entitled to request assistance and
information from the employees of any state, county, or

municipal department, board, bureau, commission, or agency as
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may be required for its purposes. The department of health

shall provide staff support for the panel.

(d) The panel shall conduct a comprehensive study to

examine:

(1) Certificate of need processes in other states that
have been modified or eliminated, and the effects of
the modifications or elimination;

(2) What other states are doing to reform the certificate
of need process; and

(3) The impact that modification or elimination of the
certificate of need process may have on the state with
regard to:

(A) Access to care by residents;

(B) Quality of care;

(c) Services that are delivered statewide or on a
regional basis; and

(D) Funding, including programs such as medicaid.

(e) The panel shall submit a report to the legislature no

later than twenty days prior to the convening of the regular

session of 2008. The report shall include recommendations,

including suggested legislation, if any, on:

HB1067 HD1l HMS 2007-2071
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(1) The panel's findings with regard to other state's
experiences with the certificate of need process;
(2) The future of Hawaii's certificate of need process;
(3) Which health care services or facilities, if any,
should continue to be subject to the certificate of
need requirements or other state regulation; and
(4) Which services or facilities should be exempt from
state regulation.
SECTION 20. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.
SECTION 21. This Act shall take effect on January 1, 2099.
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H.B. NO. 1067

H.D. 1
Report Title:
Certificate of Need; Restructuring; Blue Ribbon Panel
Description:
Restructures the certificate of need (CON) requirements to: (1)

reverse the order that the county and State councils hold
hearings and make recommendations on CON applications and
provide that, where the recommendation of the State council and
the county council conflict, the ("SHPDA") Administrator shall
give greater weight to the recommendation of the county council;
(2) require that a hearing on a request for reconsideration from
the denial of a CON be held on the island where the proposed
medical facility is to be built or the medical activity is to
occur; and (3) specify and narrow the types of medical
facilities and medical activities that require a CON.
Establishes a temporary blue ribbon panel to study the
certificate of need process in other states and recommend
changes or the abolishment of Hawaii's certificate of need
process. (HB1067 HDI1)
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