
A BILL FOR AN ACT 

RELATING TO ACCESS TO REALTH CARE, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION I. The purpose of this Act is to improve the 

quality of Hawaii's health care system. In implementing chapter 

323D, Hawaii Revised Statutes, the State Health Planning and 

Development Agency (SHPDA), in the past, has focused on its 

"gatekeeper" role by devoting substantial time and resources to 

adjudications of requests for a Certificate of Need (lrCON1f ) . 

The CON process: (1) acts as an impediment to Hawaii health care 

providers that desire to expand their health care services; and 

(2) serves as a barrier to new medical providers starting up 

business in this State. This Act amends chapter 323B, HRS, to 

clarify the "development" responsibility of the SHPISA so that 

the SHPDA will focus greater time and resources on enhancing 

13 access to quality health care within this State. 

14 Currently, chapter 323D mandates that health care providers 

15 seek a Certificate of Need (CON) from the SHPDA if they wish (1) 

16 to begin offering most types of health care services; 12) to end 

17 rendering most types of health care services; (3) to provide such 

18 health care services at a different location; or ( 4 )  to construct 



Page 2 5 . ~ .  - NO. 143b 

virtually any type of health care facility. The Hawaii CON 

program is extensive in its regulation of health care service 

providers and its regulation of the construction of health care 

facilities. The SHPDA has adopted administrative rules in 

chapter 11-186, Hawaii Administrative Rules, which (1) define 

"health care services" more broadly so that all services are 

subject to the CON requirement of chapter 323D, HRS; and ( 2 )  

broadly define the types of health care facilities that are also 

subject to the CON requirement of chapter 323D, HRS. 

To encourage the development and expansion of the medical 

industry and to welcome improvements in medical technology, this 

Act redefines and narrows the scope of the CON requirement under 

chapter 323D so that CONS are required only for (11 emergency 

rooms; (2) freestanding emergency care facilities; and ( 3 )  

surface ambulance services. 

For those health care providers that remain subject to the 

CON requirement, this Act further revises the CON administrative 

process in chapter 323D, HRS, as follows: fl) the order in which 

the the statewide health coordinating council ("statewide 

councilw) and the subarea health planning councils ("county 

councilsll) hear a CON application is reversed so that the SWPDA 

administrator and the county council are the last to consider 
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1 the CON request; (2) eliminates the review panel as an 

2 unnecessary step; ( 3 )  the SRPDA administrator is required to 

3 accord greater weight to the county council's decision when the 

state councifls and county councifls recommendations conflict; 

and ( 4 )  a hearing on an applicant's request for reconsideration 

must be held on the island where the new facility or activity 

will be based, 

With these amendments to chapter 323D, the Legislature 

anticipates that the State's health care services and health 

care facilities will be improved to make Hawaii a destination 

location for patients in the Asia-Pacific region who are seeking 

quality health care services. 

SECTION 2. Chapter 323D, Hawaii Revised Statutes, is 

amended by adding to part V a new section to be appropriately 

designated and to read as follows: 

"S323D- State agency review of subarea council and 

statewide council recommendations for issuance ox: denial of 

certificate of need. In reviewinq the recommendations of the 

respective subarea council and the statewide council regarding a 

certificate of need application, the state agency shall qive 

greater weight to the recommendation of the respective subarea 

council if it conflicts with the recommendation of the statewide 
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council, unless the state agency finds good cause exists to 

reject such  recommendation.^ 

SECTION 3 .  Section 323D-1, Hawaii Revised Statutes, is 

amended to read as follows: 

"Ei323D-I [ G w e p e d  General purpose and objectives. The 

purpose of this chapter is to establish a health planning and 

resources development program to promote accessibility for all 

the people of the State to quality health care services at 

reasonable cost. 

It shall be the objectives of this health planning and 

resources development proqram: 

(1) To make broad policy determinations with respect to 

development of the health care industry, and to 

stimulate through research and demonstration projects 

those industrial and ecanomic development efforts that 

offer the most immediate promise of expanding the 

health care industry, and the types of health care 

services available in this state, and of further 

diversifyinq this State's economy; 

( 2 )  To determine through technical and research studies - 

the profit potential of new or expanded undertakings 
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in the health care industry and high technology 

medical research; 

(3) To disseminate information to assist current health - 

in this State; to attract new health care providers 

and high technology medical researchers to this State; 

and to encourage capital investment in existing and 

new areas of health care services and hiqh technology 

medical research; 

(4) To encourage innovation of research into new medical - 
technoloqies to improve the lives of this State's 

citizens as well as encourage others from within this 

country and from the world to seek medical treatment 

from health care providers and high technology medical 

researchers in Hawaii; 

(51 To enter into contracts as may be necessary or - 
advisable to accomplish the foregoing purpose and 

objectives; 

(6) To work collaboratively with other state departments - 
and aqencies and with other governmental entities 

operatins both within and outside this State to 

accomplish the foregoing purpose and objectives; and 
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(7) To disseminate information developed for or by the 

program pertaining to the development of this State's 

health care providers and high technology medical 

researchers to assist the present health care and 

medical research industry in this State; to attract 

new industry and investment in this state in highly 

advanced medical technologies; and to lead this State 

into becominq America's vanguard of cutting edge 

medical technology, particularly in the Asia-Pacific 

region. 

SECTION 4. Section 323D-2, Hawaii Revised Statutes, is 

amended to read as follows: 

nS323D-2 R e f  iaitions, [As-wm?? ' . a  th&s-&.-ptcr Whenever 

used in this chapter, and unless the context requires otherwise: 

ltApplicantn means any person who applies for a certificate 

of need under part V. 
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=Capital expenditurea means any purchase or transfer of 

money or anything of value or enforceable promise or agreement 

to purchase or transfer money or anything of value incurred by 

or in behalf of any person for construction, expansion, 

alteration, conversion, development, initiation, or modification 

as defined in this section. The term includes the: 

(1) Cost of studies, surveys, designs, plans, working 

drawings, specifications, and other preliminaries 

necessary for construction, expansion, alteration, 

conversion, development, initiation, or modification; 

(2) Fair market values of facilities and equipment 

obtained by donation or lease or comparable 

arrangements as though the items had been acquired by 

purchase; and 
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( 3 )  Fair market values of facilities and equipment 

transferred for less than fair market value, if a 

transfer of the facilities or equipment at fair market 

value would be subject to review under section 323D- 

43. 

"Certificate of needn means an authorization, when required 

pursuant to section 323D-43, to construct, expand, alter, or 

convert [-I an emergency room or freestandinq 

emergency care facility or to initiate, expand, develop, or 

modify a [-I surface ambulance service. 

ttC~n~tructlR, "expandR, WalterR, wconvertfl, "developn, 

=initiateR, or "modifyn includes the erection, building, 

reconstruction, modernization, improvement, purchase, 

acquisition, or establishment of I-] an emergency 

room or freestanding emergency care facility or C-I 

surface ambulance service; the purchase or acquisition of 

equipment attendant to the delivery of [ w c ; r c  se~eiee] 

these activities and the instruction or supervision therefor; 

the arrangement or commitment for financing the offering or 

. . development of Eet-health ea%ze-kczl;t;. az 2--zl th c t=~eI  an 
emergency room or freestanding emergency care facility or 

surface ambulance service; any objection for a capital 
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a .  expenditure by [ P I  these activities; and 

studies, surveys, designs, plans, working drawings, 

specifications, procedures, and other actions necessary for any 

such undertaking, which will: 

(1) Result in a total capital expenditure in excess of the 

expenditure minimum, 

( 2 )  Substantially modify, decrease, or increase the scope 

or type of Ekea-&&] emerqency room, freestanding 

emergency care, or surface ambulance service rendered, 

[ e l  

f,,-=e, 5-= t- ef '+ 

"Emergency room servicesn means services provided in a 

desiqnated unit within a hospital for the immediate treatment of 

injury and other types of health emergencies. 

nExpenditure minimumw means $4,000,000 for capital 

expenditures, $1,000,000 for new or replacement medical 

equipment and $400,000 for used medical equipment. 

Cw-;?. c-zt r--ia: 4- 
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"Freestanding emergency care facilityR means an 

establishment, place, or facility structurally distinct and 

separate from a hospital which represents itself either through 

adwertisinq or name as providing emergency medical care services 

in life, limb, or function threatening conditions beyond the 

occasional emergency that occurs in the normal course of any 

clinical practice. 

nHealtha includes physical and mental health. 
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"Person" means an individual or a natural person, a trust 

or estate, a society, a firm, an assembly, a partnership, a 

corporation, a professional corporation, an association, the 

State, any political subdivision of the State, a county, a state 

agency or any instrumentality of the State, a county agency or 

any instrumentality of a county. 
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"State agencyfi means the state health planning and 

development agency established in section 323D-11. 

"State health services and facilities planw means the 

comprehensive plan for the economical delivery of health 

services in the State prepared by the statewide council. 

"statewide council" means the statewide health coordinating 

council established in section 323D-13. 

"Subarea" means one o f  the geographic subareas designated 

by the state agency pursuant to section 323D-21. 

"Subarea council" means a subarea health planning council 

established pursuant to section 323D-21. 

ll~ubstantially modify, decrease, or increase the scope or 

type of health servicen refers to the establishment of a new 
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-1 emergency room, freestanding emerqency care facility, 

or surface ambulance service. 

"Surface ambulance" services include transportation of  a 

patient in any motor vehicle or watercraft specifically 

equipped, designed or constructed and maintained or operated for 

the purpose of accommodating the medical needs of patients." 

SECTION 5. Section 323D-12, Hawaii Revised Statutes, is 

amended to read as follows: 

"S323D-12 Bealth planning and development functions; state 

agency. fa)  The state agency shall: 

(1) Have as a principal function the responsibility for 

promoting accessibility for all the people of the 

State to quality health care services at reasonable 

cost. I= zc+- 

-. - L" 
L4" 

1 +L 
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(2) Sewe as staff to and provide technical assistance and 

advice to the statewide council and the subarea 

councils in the preparation, review, and revision of 

the state health services and facilities plan; 

( 3 )  Conduct the health planning activities of the State in 

coordination with the subarea councils, implement the 

state health services and facilities plan, and 

determine the statewide health needs of the State 

after consulting with the statewide council; and 

(4) Administer the state certificate of need program 

pursuant to part V. 

(b) The state agency may: 

1 )  Prepare such reports and recommendations on Hawaii's 

health care costs and public or private efforts to 

reduce or control costs and health care quality as it 

deems necessary. The report may include, but not be 

limited to, a review of health insurance plans, the 

availability of various kinds of health insurance and 
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malpractice insurance to consumers, and strategies for 

increasing competition in the health insurance field. 

( 2 )  Prepare and revise as necessary the state health 

services and facilities plan. 

(3) Prepare, review, and revise the annual implementation 

plan. 

(4) Assist the statewide council in the performance of its 

functions. 

(5) Determine the need for new health services proposed to 

be offered within the State. 

(6) Assess existing health care services and facilities to 

determine whether there are redundant, excessive, or 

inappropriate services or facilities and make public 

findings of any that are found to be so. [- 

G--- -I " + - -  , . .  - - 
"& Lurrrrhrru y* 

-CIC C1 

(7) Provide technical assistance to persons, public or 

private, in obtaining and filling out the necessary 

forms for the development of projects and programs. 
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( 8 )  Prepare reports, studies, and recommendations on 

emerging health issues, such as medical ethics, 

Ekfti3Lth 
. 8 , I  involuntary care, care for 

the indigent, and standards for research and 

development of biotechnology and genetic engineering. 

(9) Conduct such other activities as are necessary to meet 

the purposes of this chapter." 

SECTION 6 ,  Section 323D-14, Nawaii Revised Statutes, is 

amended to read as follows: 

1j23230-14 Functions; statewide health coordinating council. 

The statewide council shall: 

( I  Prepare and revise as necessary the state health 

services and facilities plan; 

(2) Advise the state agency on actions under section 323D- 

12; and - 
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(5) Perform the initial review of certificate of need 

applications includinq making recommendations to the 

State agency and the respective Subarea council and 

commenting upon the CON application." 

SECTION 7. Section 323D-18, Hawaii Revised Statutes, is 

amended to read as follaws: 

"S323R-18 Information required of providers. Providers of 

health care doing business in the State shall submit such 

statistical and other reports of  information related to health 

and health care as the state agency finds necessary to the 

performance of its funct iansw-2 ....---....-------..--...-....-;:-- 

4- 4 -  
L. A.4 C; ; I including 

(1) Information regarding changes in the class of usage of 

the bed complement of a health care facility under 

section 323D-54 (9) [; I - . 
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SECTION 8. Section 323D-22, Hawaii Revised Statutes, is 

amended by amending subsection (a) to read as follows: 

'!(a) Each subarea health planning council shall review, seek 

public input, and make recommendations relating to health 

planning for the geographical subarea it serves. In addition, 

the subarea health planning councils shall: 

1 Identify and recommend to the state agency and the 

council the data needs and special concerns oE the 

respective subareas with respect to the preparation of 

the state plan. 

12) Provide specific recommendations to the state agency 

and the council regarding the highest priorities for 

health sewices and resources development. 
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1 ( 3 )  Review the state health services and facilities plan 

2 as it relates to the respective subareas and make 

3 recommendations to the state agency [mdA&e 

4 eil .1,  

5 ( 4 )  Advise the state agency in the administration of the 

6 certificate of need program for their respective 

7 subarea~[~], including reviewing comments of the 

8 Statewide Council and making a final recommendation to 

9 the SHPDA Administrator. 

10 (5) Advise the state agency on the cost of reimbursable 

11 expenses incurred in the performance of their 

12 functions for inclusion in the state agency budget. 

13 (6) Advise the state agency in the performance of its 

14 specific functions. 

15 (7) Perform other such functions as agreed upon by the 

16 state agency and the respective subarea councils. 

17 (8) Each subarea health planning council shall recommend 

18 for gubernatorial appointment at leastone person from 

19 its membership to be on the statewide council." 

20 SECTION 9. Section 323D-43, Hawaii Revised Statutes, is 

21 amended by amending subsection (a) to read as follows: 
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"(a) No person, public or private, nonprofit, or for 

profit, shall: 

(1) Construct, expand, alter, convert, develop, initiate, 

" ,  or modify It= l,,;lth zzrc  fae+&yJ an emergency room, 

freestanding ernerqency facility,or [- 

-1 surface ambulance service in the State that 

requires a total capital expenditure in excess of [&he 

. * 7 1  $1 million; or 

( 2 )  Substantially modify or increase the scope ortype of 

[health -1 emergency room, freastandinq 

emesqency care facility, or surface ambulance service 

rendered l-I 

" - l-42) Y ' ,  

C ..,. 
I I 

-1 unless a certificate of need therefore has 

first been issued by the state agency." 

SECTION 10. Section 323D-44, Hawaii Revised Statutes, is 

amended by amending subsection (1) to read as follows: 

tffa) An applicant for a certificate of need shall file an 

application with the state agency. The state agency shall 
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provide technical assistance to the applicant in the preparation 

and filing of  the application. 

Each application shall include a statement evaluating the 

facility's or service's probable impact on health care costs and 

providing additional data as required by rule. The statement 

shall include cost projections for at least the first and third 

years after its approval. 

The state agency shall not accept an application for review 

until the application is complete and includes all necessary 

information required by the state agency. The state agency 

shall determine if the application is complete within thirty 

days of receipt of the application, If the state agency 

determines that the application is incomplete, the state agency 

shall inform the applicant of the additional information that is 

required to complete the application. When the state agency 

determines that the application is complete, the period for 

agency review described in subsection (b) shall begin, and the 

state agency shall transmit the completed application to the 

appropriate subarea councils, [-=el,] the statewide 

council, appropriate individuals, and appropriate public 

agencies. The state agency may require the applicant to provide 

copies of the application to the state agency, the appropriate 



Page 23 S - .B. NO. 

subarea councils, the statewide council, 

appropriate individuals, and appropriate public agencies. If, 

during the period for agency review, the state agency requires 

the applicant to submit information respecting the subject of 

the review, the period for agency review shall, at the request 

of the applicant, be extended fifteen days. 

SECTION 11. Section 3230-44.5, Hawaii Revised Statutes, is 

amended to read as follows: 

If§323D-44.5 Administrative review of certain applications 

for certificate of need. The state agency shall adopt rules in 

conformity with chapter 91 providing for administrative review 

and decision on certain applications for certificate of need. 

Each application reviewed under this section may be subject to a 

public information meeting before the state agency makes its 

decision. The agency, in the State and in the county affected, 

shall give public notice of applications for administrative 

review received by the agency. Interested persons may request 

in writing a public meeting before the agency renders a decision 

on the administrative application. If a request for a public 

meeting is received, the administrator will preside over the 

meeting. If no request is received by the agency within seven 

days of the public notice date, no public meeting need be 
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scheduled. Applications subject to administrative review and 

decision under this section shall [ P k  :kt&-%& 

C L - t  ~ r c : l  be limited to those dealing with 

emergency room, freestanding emergency care facilities, and 

surface ambulance services. 

t t-cc=t ;:';:lth z r  z=;=trxf-h 

I C L  ,,-, ""* ~ . -  .-&= 
r r  rur.- u y  *I,,, 

1 3 \  , ---: t - 1  -- --%-I - 
I + !  L \ -U&lLCU. I  VL +'.LA&& * " 

SECTION 12. Section 323D-44.6, Hawaii Revised Statutes, is 

amended to read as follows: 

ff§323D-44.6 Review of certain applications for certificate 

of need; waiver. The [iwhwea] Statewide council, [- 

p w + l  and the [-I Subarea council may, at their 

discretion, choose to waive their respective prerogatives of 

review of any certificate of need application." 

SECTION 13. Section 323D-45, Hawaii Revised Statutes, is 

amended to read as foXXows: 

"5323D-45 Subarea council, C-1 and ~tatewide 

council recommendations for issuance or denial of certiffcates 
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of need. {a) Except for an administrative review as provided in 

section 323D-44.5, or in an emergency situation or other unusual 

circumstances as provided in section 323D-441~1, the state 

agency shall refer every application for a certificate of need 

to EtLc z ~ r i s t e  C i 2 . 2  -..--ffs, r c - v F *  

1 ,, t = d l  the statewide council and the appropriate subarea 

council. The [ewba~eal statewide council t h c  r-3 

shall consider all relevant data and information submitted by 

the state agency, f-ilc,] other areawide or local 

bodies, and the applicant, and may request from them additional 

data and information. [The rc--2 ?. b- 

rt 4"- t 
44 CV C -1 The 

1-1 subarea council shall consider the recommendation of 

the [-I statewide council at a public meeting and 

shall submit its recommendations to the state agency within such 

time as the state agency prescribes. The statewide council and 

the [-I subarea council may join together to hear or 

consider simultaneously information related to an application 

for a certificate of need. 

{b) At a public meeting in which a Ceeba~eaI statewide or 

subarea council [es+he r+~kw-+m&kI considers an application 
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for a certificate of need, any person shall have the right to be 

represented by counsel and to present oral or written arguments 

and evidence relevant to the application; any person directly 

affected by the application may conduct reasonable questioning 

of persons who make factual allegations relevant to the 

application; any staff member of the state agency may conduct 

reasonable questioning of persons who make factual allegations 

relevant to the application; and a record of the meeting shall 

be kept. 'I 

SECTION 14. Section 323D-47, Hawaii Revised Statutes, is 

amended to read as follows: 

"1323D-47 Request for reconsideration. - (a) The state agency 

may provide by rules adopted in conformity with chapter 91 for a 

procedure by which any person may, for goad cause shown, request 

in writing a public hearing before a reconsideration committee 

for purposes of reconsideration of the agency's decision, The 

reconsideration committee shall consist of the administrator of 

the state agency, - [&I the [- 1 chairperson of the 

statewide council, [&kc rbr k w - p a ~ ~ l ~  t v  

il,] and the chair and vice 

chairs of the appropriate subarea health planning council. The 

administrator shall be the chairperson of the reconsideration 
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committee. A request for a public hearing shall be deemed by 

the reconsideration committee to have shown good cause, if: 

1 It presents significant, relevant information not 

previously considered by the state agency; 

(2) It demonstrates that there have been significant 

changes in factors or circumstances relied upon by the 

state agency in reaching its decision; 

( 3 )  It demonstrates that the state agency has materially 

failed to follow its adopted procedures in reaching 

its decision; 

(4) It provides such other bases for a public hearing as 

the state agency determines constitutes good causes; 

or 

( 5 )  The decision of the administrator differs from the 

recommendations of the te&&ew%e] subarea council. 

(b) To be effective a request for such a hearing shall be - 

received within 1-1 thirty calendar days of the state 

agency decision. A decision of the reconsideration committee 

following a public hearing under this section shall be 

considered a decision of the state agency for purposes of 

section 323D-44. 
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(c) The public hearing on a request for reconsideration 

shall be held on the island where the facility is to be built or 

the service is to be rendered." 

SECTION 15. Section 323B-49, Hawaii Revised Statutes, is 

amended to read as follows: 

"S32312-49 Certificates af  need; licenses and permits. (a) 

[$?el Where a certificate of need is required pursuant to section 

323D-43, no permit or license shall be issued by any county or 

state officer for the development, construction, expansion, 

alteration, conversion, initiation, or modification [- 

5 = f:-&y-ez hcz lyh  c-I other than [zz e:::cc-%kg 

1- - 7  - - n 
* C U l ,  UJ. .'."J- L . * - L l r  

kcrltt: "-1 an emergency room, freestanding emerqency 

care facility, or surface ambulance service unless there is 

submitted in connection with the application for such permit or 

license a current certificate of need issued by the state agency 

E ~ L :  ; ctz ' - ,e -^ -c -  st-hc h~zltk 

t -  4..- L,-I a 
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(b) [He] When a certificate of need is required under this 

chapter, - no building permit shall be issued by any county or 

state officer for the development, construction, expansion, 
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alteration, conversion, initiation, or modification of [ a f t  
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,, ,,,,,, ,,.,, ,~rt . I  an emergency room, 

freestandinq emergency care facility, or surface ambulance 

unit ." 
SECTION 16. Section 323D-50, Hawaii Revised Statutes, is 

amended by amending subsection tb) to read as follows: 

"(bl Any license to operate a [health f;ci12k=yJ surface 

ambulance service or emerqency room may be revoked or suspended 

by the department of health at any time in a proceeding before 

the department for any person proceeding with an action covered 

under section 323D-43 without a certificate of need. If any 

such license is revoked or suspended by the department, the 

holder of the license shall be notified in writing by the 

department of the revocation or suspension. I* lice- 

u 4-L* 
L ***a, 

-1 " 
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SECTION 17. Section 323D-42, Hawaii Revised Statutes, is 

repealed. 
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SECTION 18. Section 323D-54, Hawaii Revised Statutes is 

repealed. 
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SECTION 19. Chapter 323D, Part VII, Hawaii Revised 

Statutes, is repealed. 
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SECTION 20. Statutory material to be repealed is bracketed 

and stricken. New statutory material is underscored. 

SECTION 21. This Act shall take effect upon its approval. 

INTRODUCED BY: 



JUSTIFICATION SHEET 

DEPARTMENT: Office of the Governor 

TITLE : RELATING TO ACCESS TO HEALTH CARE 

PURPOSE : To amend chapter 323D, HRS, to emphasize 
that the primary objectives and purpose of 
SHPDA should be to promote access to quality 
health care by encouraging existing health 
care providers to expand their businesses 
and by stimulating outside health care 
providers to begin offering their services 
in Hawaii and to amend the current 
certificate of need ( TICON1l) requirement 
under chapter 323D, Hawaii Revised Statutes 
(liHRSrl) to: (I) reverse the order that the 
county and State councils hold hearings and 
make recommendations on CON applications (so 
that the county council hears the matter 
last) and provide that, where the 
recommendations of the State council and the 
county council conflict, the State Planning 
and Development Agency ( ffSHPDA" I 
Administrator shall give greater weight to 
the recommendation of the county council; 
(2) repire that a hearing on a request for 
reconsideration from the denial of a CON be 
held on the island where the proposed 
medical facility is to be built or the 
medical activity is to occur; and ( 3 )  
specify and narrow the types of medical 
facilities and medical activities that 
require a CON. 

MEANS : Add a new section to chapter 3230, amend 
sections 323D-1, 2, 12, 14, 1 8 ,  22, 43, 44, 
44.5, 44.6, 45,  47, 49,  and 50, and repeal 
section 343D-42 and 54 and Part VII of 
chapter 323D. 

J-USTIFICATION: This bill amends chapter 323D, HRS, to 
emphasize the "development" responsibility 
of SHPDA so that SHPDA focus more time and 
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resources to enhance access to quality 
health care within this State. 

Currently, chapter 323D, KRS, mandates that 
health care providers must seek a CON from 
the SHPDA if they wish (1) to begin offering 
most types of health care services; ( 2 )  to 
end rendering most types of health care 
services; ( 3 )  to provide such services at a 
different location; or (4) to construct any 
type of medical or health facility. 

Pursuant to Hawaii Administrative Rules that 
were adopted by SHPDA, HAR Sll-186-6, any 
health care entity must obtain a CON from 
the SHPDA if the entity wishes to add or 
delete any of the following services and/or 
if the entity wishes to change the location 
at which it offers such services: 

r Acute Hospital Bed Services (including 
MedicalJSurgical, Obstetrical, pediatrics, 
~cute/long term swing, Neonatal Intensive 
Care, Critical Care, or Psychiatric 
services) ; 
Long-Term Bed Services (including 
Psychiatric, Rehabilitation, Skilled 
Nursing Facility (SNF), Intermediate Care 
Facility (ICF), Children's Orthopedics, 
Rehabilitation, Special Treatment Care 
Home Facility, Bed Services for Persons 
with Hansen's Disease, Tuberculosis, or 
Mental Retardation ( M R ) ,  SNF/TCF, or 
ICF/MR) ; 
Special Services (including Renal 
Dialysis, Cardiac Catheterization, Burn 
Center, Neurosurgery Burn Center, Heart 
Surgery, Transplant Surgery, Radiation 
Therapy, and Hospice); 

r Outpatient Clinics; 
r Emergency Rooms (including Free-Standing 

Emergency Care Facilities); 
Outpatient Surgical Centers; 
Diagnostic Radiological Centers (including 
Computed Tomography both Stationary and 

GOV- 14 ( 07) 
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Mobile; and Magnetic Resonance Imaging 
both Stationary and Mobile); 
Nuclear Medicine; 
Ultrasound ; 
Clinical Laboratory; 
Pharmacy; 
Social Services; 
Home Health Agency; 
Drug and/or Alcohol Rehabilitation or a 
Comprehensive Outpatient Rehabilitation 
Facility; 
Extracorporeal Shock Wave Lithotripsy 
(ESWL) 
Recompression Center; 
Mental Health Center; 
Family Planning Clinics, Prenatal Clinics, 
Abortion Clinics, or Birthing Centers; and 

r Surface Ambulance, Fixed Wing Air 
Ambulance, or Helicopter Air Ambulance. 

Hawaii as well as other states originally 
enacted CON statutes when federal law 
provided incentives for states with CON 
requirements. CON programs were developed 
in the 1960s and 1970s in an attempt to keep 
down the costs of health care through 
federal and state regulation of the health 
care industry at a time when the primary 
funding method of health care was 'fee for 
service. " 

In 1986, Congress repealed the federal law 
which provided far federal incentives for 
states to maintain CON programs. 

Analysis of CON programs by the United 
States Federal Trade Commission, the United 
States Department of Justice, and other 
private experts have led to the following 
conclusions regarding CON programs: 

CON programs have failed to produce lower 
health care costs. 

GOV- 14 ( 0 7 )  



Page 4 

To the contrary, CON programs are anti- 
competitive and have acted as barriers to 
entry for health care providers, and have 
led to higher health care costs. 
CON programs have stifled innovation in 
health care delivery. 
CON programs lower the quality of care for 
patients, limit patient choice among 
health care providers, and reduce patient 
access among health care providers, 

In addition, the health care industry has 
changed dramatically in the decades since 
the original adoption of the CON programs. 
First, the industry has kept down costs 
through other means, such as a shift to 
managed care. Second, changing demographics 
have led to greater demand for health care 
infrastructure. More health care capacity 
is needed (1) due to the aging of the "baby 
boom" generation; (2) because people are 
living longer; and ( 3 )  because innovation in 
the health care industry has led to greater 
treatment options and demand for access to 
these new medical technologies. 

For the foregoing reasons, key states have 
repealed their CON statutes, including 
Arizona, California, Colorado, Idaho, 
Kansas, Minnesota, New Mexico, Ohio, South 
Dakota, Texas, Utah, and Wyoming. These 
repeals of CON statutes have occurred 
between 1983 and 1 9 9 5 .  Other states, such 
as Florida, have amended their CON programs. 
Studies of these states that have repealed 
their CON requirements have revealed no 
substantial increase in health care costs. 

In recent months, the deficiency of Hawaii's 
CON program has become more evident. A 
private entity that wished to build a new, 
state-of-the-art hospital on the island of 
Maui that was solely funded by private funds 
was denied a CON. The CON was denied in 
spite of overwhelming support for the 
project by the State's Governor, the mayor 



Page 5 

of Maui, medical professionals, and the 
citizens of Maui County. 

The proposed new medical facility that was 
to be built on Maui, but that was denied a 
CON, was to be named the Malulani Health & 
Medical Center, L. L. C .  f "Malulani project" ) . 
Following hearings on the CON application 
for the Malulani project, the local county 
council--the Tri-Isle Subarea Health 
Planning Council-- recommended granting the 
CON. This county council held hearings on 
the island of Maui where more Maui residents 
would have an opportunity to testify 
regarding the CON application. 
However, the state council--the Statewide 
Health Coordinating Council, which operates 
on Oahu-- recommended that the CON for the 
Malulani project be denied. 

The SHPDA Administrator denied a CON for the 
Malulani project (in conformity with the 
recommendations of the State council) and 
rejected the opinion of the local planning 
counc i 1 . 
Given the foregoing, this bill proposes the 
following revisions to chapter 323D, HRS: 

I. Reversing the order that the State and 
county councils consider a CON 
application, deleting the review panel, 
and giving greater weight to the county 
council's decision. 

Particularly for the neighbor islands, the 
council in the best position to know of the 
medical needs of the county, is the county 
council. Chapter 323D, HRS, is amended (1) 
to reverse the order that the State and 
county councils hold hearings on CON 
applications; and ( 2 )  to require that the 
SHPDA Administrator give greater weight to 
the county councilTs recommendation where it 
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conflicts with the State council's 
recommendation. 

First, and unlike the State council, the 
members of a county council, as residents of 
the county, have better knowledge as to the 
types of medical facilities and medical 
services are needed for that county. Second, 
because the county councils hold hearings on 
the island where the medical facility is to 
be built or medical service is to be 
rendered, more members of the public and 
other stakeholders have an opportunity to 
comment on the proposed medical 
facility/service. 

11. Requiring that Hearinq on a Request for 
Reconsideration from the Denial of a 
CON be held on the island where the 
medical facility is to be built. 

Where a CON for a new facility is denied, 
but a hearing on the applicant's request for 
reconsideration is granted, this proposal 
will amend chapter 323D, HRS, to require 
that the hearing be held on the island where 
the new facility/ activity will be based. 
This revision is proposed for the same 
reasons as the revisions set forth above 
(e.g., it will allow more affected persons 
to testify; and the county council members 
will be more likely to be aware of the 
counties1 need (or lack thereof) for health 
care providers/facilities) . 
111. Narrowing the Scope of the CON 

requirement. 

This bill proposes to limit the scope of the 
CON requirement under chapter 323D, HRS, to 
require a CON solely for (1) emergency rooms 
(including freestanding emergency care 
facilities) ; and (2 )  surface ambulance 
services. All other medical facilities and 
medical activities that are currently 
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GENERAL FUND: 

required under EAR § 11-186-6 to obtain a 
CON will no longer be required to seek a 
CON. 

CONs will still be required for emergency 
rooms and freestanding emergency care 
facilities to determine the impact these 
facilities may have on Critical Access 
Hospital designations for nearby facilities 
and the financial obligations these 
emergency care facilities may place on the 
State. Surface ambulance services will also 
be required to obtain a CON because of the 
fiscal impact these services may have on the 
State. 

Impact on the public: Access to health care 
in Hawaii will be improved. Existing health 
care providers will be able to expand their 
operations more easily with the deregulation 
of this industry. By eliminating the 
artificial barriers to entry of Hawaii's 
health care market, more health care 
providers will be attracted to open business 
in this State, Economies of scale will be 
realized from collaborative ventures among 
health care providers where such 
collaboration makes economic sense. 

Impact on the department and other agencies: 
By emphasizing SHPDA1s role as a developer 
of the State's health care capacity, SHPDA 
will become more involved in enlarging the 
health care capacity in this State. These 
revisions with regard to CONs will reduce 
the workload of SHPDA, thus allowing SHPDA 
to focus on emergency care needs. The 
Department of Health would continue its 
oversight role of health facilities as the 
Department exercises now. Hawaii Health 
Systems Corporation would have additional 
opportunities to partner with health care 
providers. 

No direct impact on the general fund. 
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OTHER FUNDS: 

PPBS PROGRAM 
DESIGNATION: 

OTHER AFFECTED 
AGENCIES : 

The amount in the State Wealth Planning and 
Development Special Fund will be reduced. 
Currently, the CON application fees are 
deposited into this special fund. (HRS 
S323D-12.6) . 

None. 

Department of Health; State Health Planning 
and Development Agency; Statewide Health 
Coordinating Council; Honolulu Subarea 
Health Planning Council; West Oahu Subarea 
Health Planning Council; Windward Qahu 
Subarea Health Planning Council; Hawaii 
County Subarea Health Planning Council; 
Kauai Subarea Health Planning Council; Tri- 
Isle Subarea Wealth Planning Council; Hawaii 
Health Systems Corporation. 

EFFECTIVE DATE: Upon approval. 
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