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THIRD DAY

Friday, October 26, 2007

The House of Representatives of the Twenty-Fourth Legislature of
the State of Hawaii, Second Special Session of 2007, convened at
3:06 o'clock p.m., with Temporary Chair B. Oshiro presiding.

The invocation was delivered by Representative Karl Rhoads, after
which the Roll was called showing all members present with the
exception of Representatives Cabanilla, Chang, Marumoto, M.
Oshiro, Saiki, Shimabukuro, Takai Takamine and Takumi, who were
excused.

By unanimous consent, reading and approval of the Journal of the
House of Representatives of the Second Day of the Second Special
Session was deferred.

INTRODUCTIONS

The following introductions were made to the members of the
House:

Representative Thielen introduced Ms. Kat Brady and Mr. Henry
Curtis of Life of the Land, and Mr. Jeff Mikulina of the Sierra Club.

Representative Rhoads introduced Mr. Josh Cooper.

At 3:11 o'clock p.m., the Chair declared a recess subject to the call
of the Chair.

The House of Representatives reconvened at 3:58 o'clock p.m.

ORDER OF THE DAY
SUSPENSION OF RULES

On motion by Representative Caldwell seconded by
Representative Thielen and carried, the rules were suspended for the
purpose of considering certain bills on Third Reading on the basis of
a modified consent calendar. (Representatives Cabanilla, Chang,
Marumoto, Pine, Saiki, Takai and Takumi were excused.)

THIRD READING

H.B. No. 2:

Representative Caldwell moved that H.B. No. 2 pass Third
Reading, seconded by Representative Say.

Representative McKelvey rose in support of the measure, stating:
"Mr. Speaker, | am in strong support.”

Representative Har rose in support of the measure and asked that
her written remarks be inserted in the Journal, and the Chair "so
ordered."

Representative Har's written remarks are as follows:

"Mr. Speaker, | stand in strong support of HB 2, Relating to
Sentencing.

"Mr. Speaker, | support this legislation because it will amend
Hawaii's extended term sentencing statutes to ensure that the
procedures used to impose extended terms of imprisonment comply
with the requirements set forth by the United States Supreme Court
and Hawaii Supreme Court.

"Mr. Speaker, | agree with the Office of the Attorney General in
that there is a compelling need to amend Hawaii’s extended
sentencing statutes by making amendments to the procedures used to
impose extended terms of imprisonment. | adamantly support
extended sentencing because extended terms are necessary for the
protection of the public by keeping those who commit monstrous and
horrific crimes off the streets.

"Mr. Speaker, this measure will not only correct the enhanced
sentencing law, but will ensure that criminals who commit heinous
crimes stay off the streets of Hawaii's neighborhoods. This bill,
therefore, provides protection to all of our citizens.

"Thank you, Mr. Speaker."

Representative Waters rose to speak in support of the measure,
stating:

"Thank you, Mr. Speaker. In support. Special Session is an
extraordinary undertaking. The problem presented to us as a result of
a recent Hawaii Supreme Court decision is an extraordinary problem.
Thankfully we have an opportunity to address the problem today.

"The Hawaii Supreme Court recently struck down, invalidated,
found unconstitutional, our extended sentencing law. They struck it
down because Hawaii law did not expressly provide that a jury
determine the facts that enhance a convicted felon's sentence. As a
result, no convicted felon can receive an enhanced sentence, and
possibly all extended sentences imposed since 2001 can be set aside.
That is the extraordinary problem.

"I want to remind you that this only applies to convicted felons. A
jury, instead of a judge, will determine if an extended term is
necessary for the protection of the public. It applies when a
convicted felon has two or more felony convictions; or is dangerous;
or makes a living as a criminal; or is a multiple offender; or commits
crimes against elderly, children or the disabled. Usually this applies
to the worst of the worst; the badest of the bad.

"All testifiers agreed that the Legislature must address this
problem. This is a balanced measure and an important piece of
legislation. Thank you."

Representative Souki rose to speak in support of the measure with
reservations, stating:

"Yes, Mr. Speaker. | was going to vote no, but since the Chairman
made such a great speech, I will vote with reservations. | would vote
yes, but | feel compelled that on principal, 1 need to vote with
reservations, Mr. Speaker.

"I would like to say something for the record. The previous
Chairman mentioned two felonies, but you know that those two
felonies could be the $200 or $300 felonies. If you steal something
that is $300, it becomes a Class C felony. If you steal something that
is $600, you may qualify for this then. Let's hope that some zealous
judge who might look at something like this would then look to the
more heinous crimes. But there is always the possibility with human
nature being what it is, a vindictive judge may do these things. So
that is my concern.

"We need to sometimes, temper ourselves relative to the crimes
that go on here. Look around, and look at yourself introspectively, as
to the sentencing. My recommendation to the Chair is that, if you
could, this coming Session, look into possibly making some penal
changes. Maybe a taskforce to look at the penal system and the
crimes, and maybe re-do the whole thing. 1 think the time has really
come for that. So, if you could Mr. Chairman. Thank you, Mr.
Speaker."
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Representative Yamane rose to speak in support of the measure,
stating:

"Thank you, Mr. Speaker. | am standing in support. | was also
moved by the comments made by the Judiciary Chair and | would
like his words to be inserted as my own.

"On some of the comments, | would like to highlight that in the
Attorney General's testimony, he gave examples of some of the
people that the enhanced sentencing would pertain to. One of them
is an individual known as the ‘Mililani Rapist. This perpetrator
kidnapped five young girls in the Mililani area and subjected them to
sexual touching and sexual penetration. These are the kinds of
people that we need off our streets for the protection of our elderly
and our young children and families. So, Mr. Speaker, again, | stand
in strong support. Thank you."

Representative Evans rose to speak in support of the measure,
stating:

"Thank you. | stand in support. | just want to say for the record,
because being the Chair of Public Safety, that when we pass laws
like this which | think is really protecting the public, that we are also
saying that enhanced sentences is something we support. So it could
be that we are sending a strong message. My good colleague from
Maui pointed out that some of those felonies could be theft felonies,
and what rises to a certain level of felony may cause it to be
considered for an enhances sentence. | just want to point out like |
did last year that when we look at these bills, we have to look at the
impact on our system and our facilities, and support the Department
of Public Safety in providing appropriations. Thank you."

Representative Belatti rose to speak in support of the measure with
reservations, stating:

"Thank you, Mr. Speaker. | rise in strong support of extended term
sentencing and have just one reservation, and | would like to submit
comments for the Journal. Thank you."

Representative Belatti's written remarks are as follows:

"I support House Bill No. 2, Relating to Sentencing, and our
extended term sentencing laws insofar as this measure is not in
violation of constitutional principles. Having been informed that the
Office of the Public Defender objects to the retroactivity provision in
this measure, | am concerned that by not amending the retroactivity
provision, we may be enacting a law in contravention to the U.S.
Constitutional provision that "no State shall pass any ex post facto
law.""

Representative Ward rose to speak in support of the measure,
stating:

"Mr. Speaker, | rise to say thank you to an alert Attorney General
for bringing this to our attention, which just happens to be when
we're in our Special Session number two. Yes, | am in support.”

Representative Finnegan rose to speak in support of the measure,
stating:

"Thank you, Mr. Speaker. | am in strong support and would like to
give short comments on the floor. Thank you.

"This is an important issue, a very important issue, to our
communities, and | just wanted to thank the Judiciary Chair for his
hard work. It is very difficult to move legislation during a Special
Session, and it took a lot of work to work with both the
Administration, as well as the Senate."

Representative Sonson rose to speak in support of the measure,
stating:

"Thank you very much. In strong support. Since we're giving
kudos, | think the real kudos really belong to the Public Defender's
Office. They found that since 2000, and they fought in trying to
change the statute insisting that we have a flawed statute. Now
finally in 2007, the Supreme Court of the United States agreed with
the Public Defenders, and so we should actually thank them so much
for their strong resolve that we needed to make this change And of
course, thank you to the Judiciary Chair for this legislation before us.
Thank you."

At 4:07 o'clock p.m., the Chair declared a recess subject to the call
of the Chair.

The House of Representatives reconvened at 4:07 o'clock p.m.

The motion was put to vote by the Chair and carried, and H.B. No.
2, entitled: "A BILL FOR AN ACT RELATING TO
SENTENCING," passed Third Reading by a vote of 44 ayes to 1 no,
with Representative Bertram voting no, and with Representatives
Cabanilla, Chang, Marumoto, Saiki, Takai and Takumi being
excused.

At 4:07 o'clock p.m., the Chair noted that H.B. No. 1 passed Third
Reading.

H.B. No. 1:

Representative Caldwell moved that H.B. No. 1 pass Third
Reading, seconded by Representative Say.

At this time, Representative Morita offered Floor Amendment No.
1, amending H.B. No. 1, as follows:

SECTION 1. House Bill No. 1 is amended by amending section 1
as follows:

1. Page 1: By amending lines 2 through 10 to read as follows:

"SECTION 1. (a) The Hawaii supreme court has determined in
Sierra Club v. Department of Transportation, No. 27407, (August
31, 2007) that chapter 343, Hawaii Revised Statutes, requires that an
environmental assessment be performed with respect to certain
improvements at Kahului harbor intended for and to be used by [a
large—capacity—ferry—vessel—company] the Hawaii SuperFerry to
provide inter-island ferry service between the islands of Oahu, Maui,
Kauai, and Hawaii, using harbor facilities on each island, and that the
environmental assessment must [take—into—aceount] consider the
secondary [effeets] impacts of the environment that may result from
the use of the Hawaii SuperFerry in conjunction with the use of the
Kahului harbor improvements."

2. Page 1: By deleting lines 11 through 18.
3. Page 2: By deleting lines 1 through 4.
4. Page 2, line 5: By deleting the word "further".

5. Page 2, line 8: By deleting the word "is" and inserting "may

6. Page 2, line 9: By deleting "a real and" and inserting "an".
7. Page 2: By deleting lines 11 through 21.
8. Page 3: By deleting lines 1 through 2.

9. Page 3, by amending lines 3 through 8 to read as follows:
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"The legislature also finds that [it—is-clearhy—in-thepublic-interest
that] a large capacity ferry vessel service [sheuld] may commence [as
soon—as—possible;] without the benefit of full environmental
disclosure as required by section 343-1, Hawaii Revised Statutes, et.
seq., provided that it shall comply with all conditions contained in
section 4, prior to the commencement of the operations of a large
capacity ferry vessel, and that harbor improvements continue to be
constructed and be allowed to be used, while any environmental
studies, including any environmental assessments or environmental
impact statements, are conducted."

10. Page 3: By deleting lines 9 through 18.

11. Page 3: By deleting the ":" on line 20 and deleting lines 21
through 22.

12. Page 4: By deleting lines 1 through 4.

13. Page 4, line 5: By deleting “(2)" and the word "The" and
inserting "the".

14. Page 4, lines 14 through 15: By deleting “new policy, and
further clarifies and amends existing law," and inserting “permitting
procedure”.

15. Page 4, line 16: By deleting "to provide that,".

16. Page 4, lines 17 through 18: By deleting "any required
environmental review and studies, including environmental
assessments or" and inserting the word "an" following the word
"which"; and by deleting "statements,” and inserting the word
"statement™ following the word “impact”.

17. Page 4, line 19: By deleting "are” and inserting "is"; and by
deleting ", and also following their completion:" and inserting “and
approved by an accepting agency to provide that:"

18. Page 5, line 2: By deleting ;" and inserting: "as contained in
section 4;".

19. Page 5, line 16: By deleting "barred, delayed".

20. Page 5, line 17: By deleting ", or interfered with paragraphs
(1) through (3)." and inserting "and barred the operation of a large
capacity ferry vessel."

21. Page 5, line 18: By deleting "and amends existing law" and
inserting "the conditions a large capacity ferry may operate".

22. Page 8, line 5: By deleting "governor by executive order." and
inserting "legislature through the certificate of public convenience
and necessity regulated by the public utilities commission.".

23. Page 8, lines 6 through 9: By deleting "amend all relevant
existing laws to" and "any environmental review and studies,
including environmental assessments or environmental impact
statements, are" and inserting "a process" following the word
"provide" and "an environmental impact statement is" following the
word "while".

24. Page 8, line 10: By deleting the word "their" and inserting
"its".

SECTION 2. House Bill No. 1 is amended by amending section 3
as follows:

1. Page 9, line 21: By deleting ", 269, 271G,".

2. Page 10, line 14: By inserting "this Act and conditions stated
herein including" following "subject to".

3. Page 10, line 18: By deleting ";" and inserting "“that shall be
consistent with section 4;" following the word "facilities".

4. Page 11, line 6: By deleting “," following “entities" and
inserting “"that are not inconsistent with this Act and conditions
contained herein, regardless of".

5. Page 11, lines 15: By deleting the semicolon at the end of the
sentence.

6. Page 11, line 16: By deleting "(5)" and "A" and inserting "as
defined under chapters 269 and 271G, Hawaii Revised Statutes;
provided that a".

7. Page 11, line 21: By deleting "(6)" and inserting "(5)".

8. Page 12, line 9: By deleting the period following “same" and
inserting "; provided that the large capacity ferry vessel shall agree to
and accept in writing the conditions stated herein".

SECTION 3. House Bill No. 1 is amended by amending section 4
as follows:

1. By amending subsections (a) and (b) to read as follows:

"(a) As a condition precedent to the rights conferred by section 3
of this Act, [the—geovernor—shall-impese;] any large capacity ferry
vessel company seeking to operate pursuant to this Act shall comply
with the following conditions that shall be part of the certificate of
public convenience and necessity:

(1) Regarding marine mammals:

(A) Apply with the National Oceanic and Atmospheric
Administration for an incidental-take permit;

(B) Request an observer from the National Marine Fisheries
Service, a division of the National Oceanic and Atmospheric
Administration, on the deck of its vessels at all times when
traveling through the Hawaiian Islands Humpback Whale
National Marine Sanctuary; and

(C) When traveling in waters less than two hundred fathoms in
depth, operate at speeds less than thirteen knots;

(2) Regarding invasive species:

(A) Post signage and notify passengers beforehand of all bans,
inspections, and check-in procedures and deadlines;

(B) Post signage and notify passengers beforehand of all bans
such as the ban on the transport of fishing gill nets and
fishing nets for commercial use, or of rocks, soil, dirt, or
sand without a permit from the appropriate government
agency. For the purposes of this paragraph, “soil" or "dirt"
shall exclude soil or dirt in potted plants inspected and
cleared for transport by the department of agriculture;

(C) Require passengers to declare all plants, fruits, seeds, and
any other biological medium and confiscate any agricultural
pests or invasive species, as defined by the department of

agriculture by rule;

(D) Promptly notify the appropriate governmental agency
regarding any violation or potential violation of invasive
species, agricultural, conservation, or other laws; and

(E) Conduct thorough undercarriage cleaning of all vehicles
during embarkation at all ports to help dislodge seeds,
insects, and animals. Undercarriage cleaning systems may
employ an air, vacuum, brush, or liquid cleaning mechanism
and shall include appropriate debris traps and filters.
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Prior to the commencement of operations by a large capacity ferry
vessel company pursuant to the right to operate conferred by section
3 of this Act, the public utilities commission shall notify the
legislature of all conditions or protocols established pursuant to this
subsection, including the entities consulted in establishing the
conditions or protocols.

(b) Any large capacity ferry vessel company authorized to operate
pursuant to this Act shall execute an agreement with the State, in a
form acceptable to the attorney general, by which the large capacity
ferry vessel company shall expressly agree to abide by any
conditions or protocols established pursuant to this section.

(c) The public utilities commission may add conditions and
protocols established under this section on a large capacity ferry
vessel company's inter-island operations prior to the completion of an
environmental impact statement to ensure the reasonable, efficient,
and expedient application of environmental protection measures set
forth in this section.

The public utilities commission, by means of [an-executive-order;]
conditions to the certificate of public convenience and necessity, and
without regard to chapter 91, Hawaii Revised Statutes, or any other
provision of law[;] may impose additional conditions and protocols
on a large capacity ferry vessel company's inter-island operations to
mitigate significant environmental effects that the [governer] public
utilities commission determines[—in-the—governors—judgment;] are

likely to be caused by such inter-island operations.

In making such determinations, the [geverner] public utilities
commission shall consider the effects such operations may have on:

(1) Ocean life and marine animals and plants, including a whale
avoidance policy and procedures;

(2) Water resources and quality;

(3) Harbor infrastructure;

(4) Vehicular traffic;

(5) Public safety and security;

(6) Controlling the spread of invasive species;

(7) Cultural resources, including hunting, fishing, and native
Hawaiian resources;

(8) Economic consequences and impact; and

(9) Any other natural resource or community concern the
[gevernor] public utilities commission deems appropriate.

The governor [shal—alse] by executive order, may consider
establishing conditions and protocols such as requiring department of
agriculture inspectors and department of land and natural resources
conservation and resources enforcement personnel on each inter-
island voyage conducted by a large capacity ferry vessel company, as
the governor deems necessary and appropriate. The governor shall
notify the legislature of any conditions or protocols established,
including the entities consulted, within ten days of establishing the
condition or protocol.

The governor shall also review and determine the efficacy and
appropriateness of all conditions or protocols established pursuant to
this section and report to the legislature at the end of each fiscal
guarter of the State on the efficacy and appropriateness of all
conditions or protocols established pursuant to this section and the
costs incurred by the State in establishing and maintaining the
enforcement activities required under this section.

2. By amending subsection (c) to read as follows:

"[¢e)] (d) The legislature reserves the sole right to:

(1) Review the adequacy of any conditions or protocols imposed
by the [geverner] public utilities commission under this Act;
and

(2) Impose, by law, any other conditions or protocols it deems
necessary and appropriate to further protect the state's
environment or communities, or both, in addition to any

conditions or protocols imposed [by-the-governer] under this
Act."

SECTION 4. House Bill No. 1 is amended by amending section 7
as follows:

1. Page 15, lines 11 through 12: By deleting "any program or
project that is proposed or completed by the department and covered
by this part." and inserting “the operations of a large capacity ferry
vessel.".

2. Page 15, lines 20 through 22: By deleting "any department,
office, board, or commission of the state or county government
which is a part of the executive branch of that government." and
inserting ‘the public utilities commission.".

3. Page 16: By deleting line 16.

SECTION 5. House Bill No. 1 is amended by amending section 8
as follows:

1. Page 19, line 6: By deleting "department of transportation" and
inserting "operator of a large capacity ferry vessel".

2. Page 19, lines 7 through 13: By deleting "for the improvements
made or to be made to commercial harbors throughout the state that
require the expenditure of public funds to accommodate the use
thereof by a large capacity ferry vessel company and the secondary
effects of those operations on the state's environment, including the
operation of the large capacity ferry vessel company.” and inserting
"." following the word "statement".

SECTION 6. House Bill No. 1 is amended by amending section 9
as follows:

1. Page 19, line 15: By deleting "department” and inserting "large
capacity ferry vessel".

2. Page 20, line 12: By deleting "department™ and inserting "large
capacity ferry vessel".

3. Page 21, lines 20 and 22:
inserting "large capacity ferry vessel".

By deleting “department” and

4. Page 22, lines 5 and 8: By deleting "department™ and inserting
"large capacity ferry vessel".

SECTION 7. House Bill No. 1 is amended by amending section
10 at page 26, line 1, as follows: By deleting "department" and
inserting "large capacity ferry vessel".

SECTION 8. House Bill No. 1 is amended by amending section
11 as follows:
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1. Page 32, line 20: By deleting "department” and inserting "large
capacity ferry vessel".

2. Page 33, lines 1 and 5: By deleting "department™ and inserting
"large capacity ferry vessel".

3. Page 34, lines 1 and 4: By deleting "department™ and inserting
"large capacity ferry vessel".

4. Page 35, lines 2, 3, 6, 7, 10, 14, and 19: By deleting
"department™ and inserting “large capacity ferry vessel".

5. Page 36, lines 8 and 12: By deleting "department” and inserting
"large capacity ferry vessel".

6. Page 37, line 5: By deleting "department's” and inserting “large
capacity ferry vessel's".

SECTION 9. House Bill No. 1 is amended by amending section
12 as follows:

1. Page 37, line 17: By deleting "office™ and inserting "agency".
2. Page 37, line 18: By deleting "office's" and inserting
"agency's”; and by deleting "department" and inserting “large

capacity ferry vessel".

3. Page 37, line 21: By deleting “department,” and inserting
"large capacity ferry vessel,".

4. Page 38, line 4; By deleting "department's” and inserting “large
capacity ferry vessel's".

5. Page 38, line 13: By deleting “office" and inserting "agency".
6. By amending subsection (e) to read as follows:

"(e) Upon [acceptance-or-non-aceeptance]:

(1) Acceptance of the environmental impact statement[-a]:

(A) A notice of the determination shall be filed by the [effice
with-the-department] agency;

(B) The office shall publish notice of the determination of
acceptance in the periodic bulletin; and

(C) The agency shall open the docket for the certificate of
public convenience and necessity to address additional
conditions to be included in the certificate of public
convenience and necessity to mitigate any negative impacts
identified in the environmental impact statement; or

(2) Non-acceptance of the environmental impact statement:

(A) A notice of the determination shall be filed by the agency;
and

(B) The office shall publish notice of the determination of
non-acceptance in the periodic bulletin. For any non-
accepted statement, the notice shall contain specific findings

and reasons for non-acceptance. [Fhe-office-shall-publish
icoof Lo ¢
in iodic buetin]"
7. Page 39, line 12: By deleting "department™ and inserting "large

capacity ferry vessel"; and by deleting "office.” and inserting
"agency.".

8. Page 40, line 3: By deleting "department" and inserting "large
capacity ferry vessel".

9. Page 40, line 4: By deleting "office™ and inserting "agency".

10. Page 40, line 5: By deleting "department's” and inserting
"large capacity ferry vessel's".

SECTION 10. House Bill No. 1 is amended by amending section
13 as follows: By deleting page 40, line 10 through page 44, line 3.

SECTION 11. House Bill No. 1 is amended by amending section
14 at page 44, line 4, as follows: By deleting "14" and inserting
"13".

SECTION 12. House Bill No. 1 is amended by amending section
15 as follows:

1. Page 45, line 1: By deleting "15" and inserting "14".

2. Page 45, line 19: By deleting "." following "Act" and inserting
" provided that it is consistent with this Act and the conditions
contained herein.".

SECTION 13. House Bill No. 1 is amended by amending section
16 at page 46, line 6, as follows: By deleting "16" and inserting
"15".

SECTION 14. House Bill No. 1 is amended by amending section
17 at page 47, line 8, as follows: By deleting "17" and inserting
"16".

SECTION 15. House Bill No. 1 is amended by amending section
18 as follows:

1. Page 47, line 14: By deleting "18" and inserting "17".

2. Page 48, line 2: By deleting "department of transportation™ and
inserting "operator of the large capacity ferry vessel".

3. Page 48, line 3: By deleting "office of environmental quality
control" and inserting "agency".

4. Page 48, line 7: By deleting "16" and inserting "15".

Representative Morita moved that Floor Amendment No. 1 be
adopted, seconded by Representative Hanohano.

Representative Morita rose to speak in support of the proposed
floor amendment, stating:

"Thank you, Mr. Speaker. | rise in support of said floor
amendment. Arrogance and speed were primary factors that led to
the catastrophic disaster of the sinking of the Titanic. With the
Hawaii Superferry situation we are headed in a fast ferry disaster
towards a metaphoric iceberg, that this body may have a chance to
sideswipe rather than face a full impact with this floor amendment.

"Let me make myself clear. | do not support this Special Session.
I strongly support the rule of law. And | offer this Floor Amendment
reluctantly, and only because | find so many shortcomings to the
underlying bill if this body chooses this course to make a political fix
to a political fix. Let me make it clear about the objective of this
Special Session. We are not making policy. We are finding a way to
circumvent the law to facilitate a permitting process.

"First of all, too much focus is wrongly being put on an
Environmental Impact Statement being conducted by the Department
of Transportation to address the secondary impacts to the
environment that may result from the use of the Hawaii Superferry in
conjunction with the Kahului Harbor improvements. The DOT
exemption was the only avenue for a legal challenge in this debacle.
The primary impact of the Hawaii Superferry operations should be
associated with the granting of the Certificate of Public Convenience
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and Necessity, the license for the Hawaii Superferry to operate as a
water carrier within the State of Hawaii which is regulated by the
Public Utilities Commission.

"In the parlance of Chapter 343, | strongly believe that the
responsibility for the preparation of an Environmental Impact
Statement is the responsibility of the Hawaii Superferry because the
operations of the Hawaii Superferry is the proposed action which
triggers the need for an environmental review.

"Again, in the parlance of Chapter 343, the Public Utilities
Commission should be the reviewing and the accepting agency as the
regulator of the license, the Certificate of Public Convenience and
Necessity, that gives the Hawaii Superferry the privilege of operating
as a water carrier within the Hawaiian Islands.

"What this floor amendment attempts to do is to allow the
immediate operations of the Hawaii Superferry under certain
conditions set forth by this Body through conditions to be
incorporated as part of the Certificate of Public Convenience and
Necessity. It requires the Hawaii Superferry to prepare an
Environmental Impact Statement under the guidance of the Office of
Environmental Quality Control; it establishes the Public Utilities
Commission as the accepting agency; and it requires the Public
Utilities Commission to open a docket upon completion and
acceptance of an EIS to address conditions to be included in the
Certificate of Public Convenience and Necessity to mitigate any
negative impacts identified in the Environmental Impact Statement.

"This Floor Amendment eliminates the need for the taskforce as
each interested party can participate through the EIS preparation and
review process with greater transparency.

"As you all may know the proceedings within the Public Utilities
Commission is a quasi-judicial process. There are processes to file
both informal and formal complaints, as well as an appeal process. If
we remove the political hamstrings, or even the appearance of it,
upon this agency, | believe, this is the best avenue to protect all
interests, be it the Hawaii Superferry, Hawaii's consumers or
Hawaii's environment. Setting aside the issue of circumventing the
law in the first place, this may be the best route to re-establish and
retain the balance of power between the Administration, the
Legislature and the Judiciary.

"I ask for your support for this Floor Amendment."

Representative McKelvey rose to speak in opposition to the
proposed floor amendment, stating:

"Thank you, Mr. Speaker. In opposition. But | have to qualify this
statement. | first want to publicly thank the Chair of Energy and
Environmental Protection for putting this out there, because | think
this is the essence of the Legislature; to bring new ideas to
particularly thorny problems. They're thorny. They're difficult.
Solutions aren't easy to come by, so | applaud the Chair.

"My objections are more procedural. We have a bill coming over
from the Senate with many different conditions, and I think that this
body should review that. But | hope my colleagues will keep in mind
the suggestions of the Representative from Kauai that she has made
to the bill as we move forward. | believe there are many very good
ideas in this piece of legislation, and | think that all ideas should be
included and looked at. Because in the end, ho'oponopono is about
coming together in the spirit of compromise. Thank you very much."

Representative Caldwell rose to speak in opposition to the
proposed floor amendment, stating:

"Mr. Speaker, I'm standing in opposition to the proposed
amendment. | would also like to thank the Representative from
Hanalei, one of the most beautiful places in the world, probably, for

all her hard work and for bringing this amendment to our attention.
I'm sure that we'll be considering it, not only now, but in the future.

"I have a couple of points to make about the bill. One is regarding
the taskforce. As the bill currently stands, there is a taskforce and
that is given over to the PUC. We all know that the PUC is body that
is swamped. Its docket is overflowing with cases. It's having great
difficulty currently even processing the new gas cap procedures that
we put in place in terms of reporting information to all of us. And so
far the information that we've obtained is not very useful. That's just
one example. | would hate to see them get bogged down in this very
important issue of oversight to make sure that what conditions are
implemented are being followed. And if there are new ones that
need to be put in place, they report that back.

"Secondly, the taskforce that the PUC would be replacing would
be comprised of environmentalists and Native Hawaiians. There's no
such group of people on the PUC Commission and | think we need
their voices at the table in the oversight committee. Without it, we
run the risk of having bad things happening to our environment.
These people would be vigilant and therefore we need the taskforce.

"Perhaps at the heart of it all, Mr. Speaker, is the fact that there are
two conditions that | call ‘deal killers' as far as anyone who is
supporting allowing the Superferry to sail while an EA and EIS are
being conducted. I think that's why we're all here.  Our
understanding is that we came back in Special Session because there
is broad consensus among our Caucuses, both House and Senate,
Majority and Minority, that we wanted to do something to allow the
ferry to sail. We tried to come up with the best, balanced approach to
protecting the environment and natural resources.

"This bill has a speed factor. It says, 'this ferry shall go no faster
than 13 knots in 1,200 feet of water.'" That is a broad area around all
our Hawaiian Islands, at least where the ferry is going to go. It's
pretty far out on Oahu, and it goes pretty far out from Molokai to the
Penguin Banks. It would have a dramatic impact. We don't know,
and we had a hearing on this, whether the ferry could operate under
such conditions. | believe that they can't and we would be killing the
ferry.

"The other one is the washing of the undercarriage. There was
debate on that in the Senate. And it was clearly pointed out that the
ferry operations could not exist with that requirement in there. So if
we are wanting to allow the ferry to sail, then we can't support this
amendment. We should have never come in. We came in on
Wednesday and it is now Friday. It would all be over, so why would
we want to do that? Those are the major points.

"Finally, as the good Representative from Lahaina mentioned, we
do have a Senate bill that has been reported out; the Senate draft 1.
Third Reading is on Monday and it is our understanding that those
conditions are the same. Those conditions have had a hearing in the
Senate and they will get a hearing here in the House on Monday
afternoon at 1:30. That's the proper way to go.

"So this request is not only for the Majority members of the
caucus, but of the Minority; that they vote no on this amendment, and
consider some of these ideas. Let's revisit it on Monday, Tuesday
and Wednesday. Thank you very much, Mr. Speaker."

Representative Souki rose to speak in opposition to the proposed
floor amendment, stating:

"Yes, Mr. Speaker. Thank you very much. | had a long speech
prepared, but the eloquence of the Majority Leader leads me to
incorporate his remarks as my own. Yes, | am in opposition. Thank
you."

Representative Ward rose to speak in opposition to the proposed
floor amendment, stating:
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"Mr. Speaker, | rise also in opposition. | would remind the
Chamber of a bit of history. We are here after 40 years of this body,
particularly the State Legislature, in the name of one Senator Hulten
who served in the Senate from 1962 to 1978. He was known as 'Mr.
Inter-island Ferry’. He had a vision that these islands would be
connected. He had a vision that we would be able to go from island
to island. After four decades, we are this close to having it happen.

"We've got HD 1, which it was just pointed out, it is not only a
deal breaker, but it turns the Superferry into to carwash, and it turns
it in to one that would be in effect, a slow boat to the Neighbor
Islands.

"Mr. Speaker, we all came here to represent our constituents; to
move forward with HB 1, and move forward with the Superferry.
And contrary to what this State, as policymakers and those people in
our State have wanted, this is now the idea whose time has come. It
is time to move forward.

"We all respect the good Representative from Kauai, and | think
we're learning a lot about our Neighbor Islands. We're learning a lot
about our environment. This Special Session is teaching us a lot and
I hope we will have learned the lesson. But we don't want to
dismantle it. We don't want to turn this in to a munitions session
where in effect instead of sailing the Superferry, we would be a
torpedo manufacturer and shoot it down and shoot it out of the water.
Thank you, Mr. Speaker."

Representative Luke rose to speak in support of the proposed floor
amendment, stating:

"Mr. Speaker, just a short statement in support. One of the things
that has moved me to speak in support is that looking at this
amendment, one of the things that the Majority Leader, now | guess,
slash Vice Speaker, I'm not sure what your title is now, but ... him.
He said that the things that are contained in this amendment are
pretty close to what's in the Senate amendment. And coming in to
the Special Session, we initially thought there was an agreement
between the House and the Senate, and if this amendment, by
moving it forward, would bring the House and Senate closer, that
would provide consensus between the two bodies and allow us to
have a resolution on this issue, and have the ferry sail while the EIS
is going on, as opposed to being so far apart. So because of those
reasons, | do support this amendment.

"The other thing is that | am move by the argument that the PUC is
the correct regulatory agency to take a look at this issue. | would
also request a roll call vote the appropriate time. Thank you."

Representative Belatti rose to speak in support of the proposed
floor amendment, stating:

"Thank you, Mr. Speaker. | also rise in support of this proposed
floor amendment. | do concur with the Representative from Manoa
and the Representative from Hawaii Kai that there are conditions that
are deal breakers. But if we put the passage of this amendment into
the context of the legislative process, what this allows us to do is
move this bill forward so that deal breakers could be removed.

"We have to remember that when we pass this bill, it will cross
over to the Senate, and what we will be allowed to do is at least
present to the Senate this better governmental framework in which to
regulate the Superferry and allow it to operate while the EIS is being
conducted.

"I think this is a principled, thoughtful proposal that really
understands the governmental agencies that come to bear and work
on the Superferry and on this issue. So | thank the Representative
from Hanalei for putting this thoughtfulness into this proposal."

Representative Berg rose to speak in support of the proposed floor
amendment, stating:

"Thank you, Mr. Speaker. | rise in support of the floor
amendment. | represent a business community that is deeply
connected and deeply devoted to and concerned about the
environment. Coming into this Session was a very difficult thought
and choice for me. Like the Representative from Kauai, | support the
rule of law.

"My concern and my request to my colleagues to support this Floor
Amendment is because | believe, with all due respect to all of us, that
we could provide the leadership, the House could provide the
leadership for the State in resolving the dilemma that we're in at this
particular moment by distinguishing ourselves by adding this Floor
Amendment as the bill that we propose. What it really does is it
establishes a higher bar for what we expect from our agencies and
also ourselves.

"I'm a little bit troubled by the statement of our Majority Leader
that we shouldn't have come in if we didn't support the Superferry. |
don't believe, and | was not asked whether | wanted to come back for
a Special Session, number one. Or whether or not | supported the
Superferry. That is really not the issue of what the Special Session
was supposed to be about. | came in with an open mind. I'd like to
believe I still have an open mind.

"I'm concerned also, by the way we throw the word pono around.
Pono does not mean just getting along. When we talk about the word
pono, and the word ho'oponopono, the process of bringing together
balance and peace, it really requires us to be willing to be fair in our
thinking and also to forgive ourselves and one another for some
judgments that we have made in the past.

"So | ask my colleagues to reconsider whatever they may be
thinking at the moment and support the Floor Amendment as a
statement of leadership on behalf of the House. Thank you."

Representative Meyer rose to speak in opposition to the proposed
floor amendment, stating:

"Thank you, Mr. Speaker. I'm rising in opposition to this draft. |
have a problem with the very first change which is changing Section
1. There was a lot of work that went into drafting House Bill 1.
Lawyers on the Majority side, lawyers in LRB, people over on the
Senate side. We are the lawmaking body and in this situation
because of the last-minute decision coming down from the Supreme
Court, that's why the Superferry was not able to run.

"We have to listen to the majority of people of the State of Hawaii,
and they have spoken loud and clear. Our constituents, the majority
of them very much want the Superferry. | personally have lived here
my entire life and wanted a ferry of this kind for many, many years.
Finally someone has come up and invested the money. They put the
construction of the ferry on a fast track. When it arrived, it was a
happy day, and then all of a sudden it stopped. We would not be in
Special Session if we weren't trying to get this ferry in a position
where it could operate. If we keep the ferry under this Chapter 343
which is what would happen with this bill, there's no assurance that
the ferry could operate. We're here in Special Session to get the ferry
out and operating. | feel that playing 