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On the following measure:
S.B. 146 SD1, RELATING TO CONDOMINIUMS
Chair Rhoads and Members of the Committee:
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Estate Commission (Commission). The Commission offers comments on this bill.

The purpose of this bill is to amend the conditions and procedures of alternative
dispute resolution methods for condominium-related disputes.

This bill establishes minimum qualifications of mediators, arbitrators, and
evaluators who provide alternative dispute resolution supported by the Condominium
Education Trust Fund (CETF). The Commission takes no position on these
requirements specified under proposed section 514B-G, but notes that it does not
contract with individual mediators; and instead, contracts with mediation providers to
provide alternative dispute resolution supported by the CETF.

As proposed section 514B-F provides for the CETF to support disputes
submitted to ®arly neutral evaluation, "the Commission kindly requests a delayed
effective date of July 1, 2026, to provide additional time to amend its existing contracts
with mediation providers, or to draft and procure new contracts, as appropriate.

Thank you for the opportunity to testify on this bill.
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Honorable Karl Rhoads
Honorable Mike Gabbard
Committee on Judiciary

415 South Beretania Street
Honolulu, Hawaii 96813

Re: SB 146 SD1 SUPPORT

Dear Chair Rhoads, Vice Chair Gabbard and Committee Members:

CAI supports SB 146 SD1. SB 146 SD1 will protect consumers
by improving alternative dispute resolution processes for
condominium-related disputes.

In order to avoid undue repetition of testimony presented to
the prior committee, it is here simply noted that SB 146 SD1 will
clarify, better operationalize and innovate dispute resolution
processes in the condominium context. With respect to points left
unaddressed in SB 146 SDl1, CAI respectfully requests that the
Committee consider the following perspective:

1) Section 3, HRS Section 514B-D(g) (2) : The mediation subsidy
should be $5,000.00.

First, the subsidy is paid by developers and condominium
associations as part of biennial registration. Public funds are
NOT used. Second, the Condominium Education Trust Fund is well-
endowed. Third, some mediation sessions necessarily exceed the
currently allotted subsidy.

2) Section 3, HRS Section 514B-E(b): The binding arbitration
subsidy should be $7,500.00.

This would provide a substantial incentive to choose binding
arbitration and allow for fair determination of disputes.

3) Section 3, HRS Section 514B-F(b) (1) : It may be that "514B-
D" should be referenced instead of "514B-C".
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4) Section 3, HRS Section 514B-F(i): The early neutral
evaluation subsidy should be $7,500.00.

Early neutral evaluation should be the stage at which most
condominium-related disputes that persist past mediation will
achieve resolution. Substantial support for this process is in
order.

5) Section 3, HRS Section 514B-G(1)-(3): The cause of
providing the means to economically, efficiently and fairly
address condominium-related disputes will be best served by
requiring mediators, neutral evaluators and arbitrators to have
substantial subject matter expertise and experience in conflict
resolution. Thus, in addition to five years of experience as a
licensed attorney, the minimum number of years working with
condominiums should be 10 years.

Please pass SB 146 SD1, with remaining blanks filled in with
robust support for alternative dispute resolution.

CAI Legislative Action Committee, by

?M M-O/wzu\

Its Chair
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Submitted By Organization Testifier Position Testify

Testifying for Hawalii Firs Written Testimony
Realty Only

Richard Emery Support

Comments:

This Bill improves dispute resolution as a neutral evaluation provides a written report from a
neutral evalauator, not available in the mediation process.

SUPPORT.



S.B. 146

Testimony for JDC on 2/21/25 at 10:20 a.m.
Submitted by: Mark McKellar

Testifier Position: Oppose

Dear Senator Rhoades, Chair, Senator Gabbard, Vice Chair, and Member of the Committee:
I STRONGLY OPPOSE S.B. No. 146 SD1 for the reasons set forth below.

S.B. No. 146 SD1 (“S.B. No. 146) will significantly impair the operation of associations by: (1)
imposing an automatic stay pending “early neutral evaluations” which may substantially delay
the resolution of violations and severely impair associations from operating their projects; (2)
severely limiting the ability of associations to seek reimbursement of legal fees and costs when
owners fail to pay assessments or violate the governing documents, and (3) depriving
associations and owners of their due process rights.

A. S.B. No. 146 Will Delay Resolution of Violations and Impair Associations From
Operating Their Projects.

S.B. No. 146 will make it very difficult for associations to enforce their governing documents by
imposing an automatic stay pending “early neutral evaluations.” Section (e) found on page 11 of
the bill provides that a party to a dispute that has received a request for early neutral evaluation
shall not initiate an action in any court regarding the subject matter of the dispute until ninety-
one days after completion of the hearing described in subsection (f), except as reasonably
required to preserve a claim or defense (in which case the action will be immediately stayed
upon filing). This provision will enable owners to prevent associations from enforcing the
covenants against them for long periods of time by simply “requesting” early neutral

evaluation. This bill will leave associations without legal recourse while owners continue to
engage in covenant violations which may include damaging or destroying the common elements,
making unauthorized alterations and additions, causing disturbances, or preventing the
association’s contractor from accessing their units to repair the common elements. These are just
a few examples of the havoc S.B. No. 146 will create for condominium associations.

B. Attorneys’ Fees and Costs Will No Longer Be Due on Demand; Lawsuits will be
Required.

S.B. No. 146 will make it much more difficult for associations to recover attorneys’ fees and
costs from owners who violate the governing documents. S.B. No. 146 will replace Section
514B-157 with Section 514B-A. For decades, the condominium law has contained a clause



stating that reasonable attorneys’ fees and costs incurred by an association “shall be promptly
paid on demand to the association by such person or persons ....” For no good reason, this
clause is being omitted in S.B. No. 146 and replaced by a new provision that requires
associations to file legal actions to collect attorneys’ fees and costs.

Requiring associations to file legal actions to collect fees will cause the associations to incur
thousands of dollars more in fees than is necessary because lawsuits require the filing of
pleadings and motions, which take time and cost money. This will harm both associations and
owners.

If associations are unable to seek reimbursement of legal fees from owners who fail to pay
assessments or violate the governing documents without filing suit, many associations may
simply decline to take action to collect assessments or enforce the covenants because the cost of
suit 1s too high. If owners learn that they can fail to pay assessments or violate the covenants
without threat of being required to pay legal fees (or at least not until the debt or violation
reaches some threshold that warrants a legal action), they may be less inclined to pay on time or
to abide by the covenants. These factors may lead associations into a downward

spiral. Delinquencies and violations may rise and property values may decline. This bill has the
potential to lead to disaster.

C. S.B. No. 146 Will Deprive Associations and Owners of Due Process.

S.B. No. 146 adds a new Section 514B-A(c) that will likely prove harmful to both associations
and owners. An association’s ability to recover attorneys’ fees and costs, and an owner’s
obligation to reimburse an association for the same, will hinge on the outcome of the evaluator’s
written evaluation of claims and defenses under §514B-F(g). Depending upon the evaluator’s
evaluation, an association or owners may be unfairly and permanently deprived of their right to
reimbursement of attorneys’ fees and costs in connection with a dispute even when the
evaluator’s evaluation has been overturned by a court.

For example, if an association commences an early neutral evaluation of a condominium-related
dispute with an owner, and the evaluator renders an evaluation that is unfavorable to the
association, the association will be precluded from seeking reimbursement of its attorneys’ fees
from the unit owner, even if a circuit court judge disagrees with the evaluator and enters
judgment in favor of the association. In this regard, Section 514B-A(c) may be unconstitutional
as it deprives parties of their constitutional right to due process.

Furthermore, because early neutral evaluations may have a major effect on whether an
association will be able to recover its attorneys’ fees in enforcing its governing documents, which
can exceed $100,000 in heavily litigated disputes, Section 514B-A(c) will require associations to



expend significant time and resources preparing for and presenting its position in early neutral
evaluations. The early neutral evaluations will become as important and as costly as binding
arbitrations.

D. S.B. No. 146 Will Make it Practically Impossible for Associations to Impose Fines.

Although no one wants to impose fines on owners, fines can help in the enforcement of
governing documents and prevent future violations. S.B. No. 146 adds a new provision, Section
514B-B, on fines, giving owners a statutory right to appeal fines to the small claims court. For
many associations with very limited resources, operating with minimal staff, it will no longer be
practical to impose fines. The time it will take to attend hearings in small claims court will
prevent staff or volunteers from addressing other critical functions of the associations. Many
associations may find that it is not worth the effort to impose fines. The result may be an increase
in violations.

E. S.B. No. 146 Will Prevent Associations From Charging Owners for Attorneys’ Fees
Until Fines Are Collectible.

The new Section 514B-B(b), found in SECTION 2 of S.B. No. 146, provides that no attorneys’
fees with respect to a fine shall be charged by an association against any unit owner or tenant
before the time when a fine is deemed to be “collectable” (also spelled as “collectible” in another
part of the bill). This could be construed as prohibiting an association from recovering
attorneys’ fees incurred by it in having its lawyer send a demand letter to an owner who has
violated a covenant if a fine resulting from the violation is later waived, rescinded, or set

aside. The fact that a fine has been waived, rescinded, or set aside does not necessarily mean that
there was no violation warranting the sending of a demand letter. It may be that the board agreed
to waive or rescind the fine as a gesture of goodwill or that the fine was set aside by the small
claims court for technical reasons. Furthermore, a board may be less inclined to waive fines
upon appeal if doing so means that it must also waive all attorneys’ fees incurred by the
association in connection with the violation.

If a board decides to pursue fines and retain an attorney to enforce the governing documents
before a fine is deemed collectible, under the new §514B-B(4), the association may be precluded
from seeking reimbursement of attorneys’ fees and costs until the fine becomes

“collectible.” This may require associations to wait months after the covenants are violated
before collecting attorneys’ fees. In the meantime, the Association must pay the attorneys’ fees
as a common expense, which impacts all owners.

SECTION 8 of the bill amends the fine provision found in HRS Section 104(a)(11), but omits a
change to HRS Section 104(b) which also relates to fines. This omission will create



inconsistencies in the law. If a new fine provision is to be added, HRS Section 514B-104(b)
should be deleted to avoid conflict with the new provision.

Furthermore, while S.B. No. 146 establishes procedures to be followed by associations and time
periods for action which may serve a good purpose, S.B. No. 146 may conflict with the
procedures and time periods for action found in the governing instruments of condominium
associations. This will likely create confusion. If this bill is to be adopted, a provision should be
added addressing how those conflicts are to be resolved.

F. Comments on Section 11 of the Bill

The proposed changes to HRS Section 514B-146 found in SECTION 11 of the bill are quite
substantial without any stated compelling reason for the changes. If HRS Section 514B-146 is to
be amended, the proposed wording should be amended for clarification.

The new Section 514B-146(f) allows a unit owner to request mediation within thirty days of the
statement described in subsection (d). The statement referred to in subsection (d) is given only if
an owner requests such a statement. The deadline to request mediation should not be tied to a
date that is uncertain and may never arise.

The new subsection (f) states that an owner shall be entitled to a refund of any amounts paid that
are determined by a neutral evaluator to have not been owed. This makes the neutral evaluator’s
decision binding without due process of law.

The new subsection (g) provides that the association may proceed to collect an unpaid
assessment by any legal means, except where collection efforts are stayed pursuant to subsection
(f). It should be made clear that the 60-day stay provided for in subsection (f) shall not apply to
the recordation of a lien by an association because it is conceivable that an association will need
to record a lien during that time period to preserve the priority of its lien.

For the foregoing reasons, | STRONGLY OPPOSE S.B. No. 146 SD1 and urge your
Committee to defer this measure.

Respectfully submitted,

Mark McKellar
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Comments:

Dear Senator Rhoades, Chair, Senator Gabbard, Vice Chair, and Member of the Committee:
| STRONGLY OPPOSE S.B. No. 146 SD1 for the reasons set forth below.
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severely limiting the ability of associations to seek reimbursement of legal fees and costs when
owners fail to pay assessments or violate the governing documents, and (3) depriving

associations and owners of their due pssagghts.

S.B. No. 146 Will Make it Practically Impossible for Associations to Impose Fines.
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Fines Are Collectible.

1. Comments on Section 11 of the Bill

The proposed changes to HRS Section 5148 found in SECTION 11 of the bill are quite
substantial without any stated compelling reason for the changes. If HRS Sectich4sl#80
be amended, the proposed wording should be amended for clarification.

1. new Section 514846(f) allows a unit owner to request mediation within thirty days of
the statement described in subsection (d). The statement referred to in subsection (d) is
given only if an owner requests such a statement. The deadline to requetibmedia
should not be tied to a date that is uncertain and may never arise.

2. new subsection (f) states that an owner shall be entitled to a refund of any amounts paid
that are determined by a neutral evaluator to have not been owed. This makes the neutral
HYDOXDWRUYYVY GHFLVLRQ ELQGLQJ ZLWKRXW GXH SURFH\

3. The new subsection (g) provides that the association may proceed to collect an unpaid
assessment by any legal means, except where collection efforts are stayed pursuant to
subsection (f). It should be made clear that thel®pstay provided for in subsgut (f)
shall not apply to the recordation of a lien by an association because it is conceivable that
an association will need to record a lien during that time period to preserve the priority of
its lien.



For the foregoing reasons, | STRONGLY OPPOSE S.B. No. 146 SD1 and urge your
Committee to defer this measure.

Respectfully submitted,

Primrose LeongNakamoto



S.B. 146

Testimony for JDC on 2/21/25 at 10:20 a.m.
Submitted by: Rachel Glanstein

Testifier Position: Oppose

Dear Senator Rhoads, Chair, Senator Gabbard, Vice Chair, and Member of the Committee:
I STRONGLY OPPOSE S.B. No. 146 SD1 for the reasons set forth below.

S.B. No. 146 SD1 (“S.B. No. 146”) will significantly impair the operation of associations by: (1)
imposing an automatic stay pending “early neutral evaluations” which may substantially delay
the resolution of violations and severely impair associations from operating their projects; (2)
severely limiting the ability of associations to seek reimbursement of legal fees and costs when
owners fail to pay assessments or violate the governing documents, and (3) depriving
associations and owners of their due process rights.

A. S.B. No. 146 Will Delay Resolution of Violations and Impair Associations From
Operating Their Projects.

S.B. No. 146 will make it very difficult for associations to enforce their governing documents by
imposing an automatic stay pending “early neutral evaluations.” Section (e) found on page 11 of
the bill provides that a party to a dispute that has received a request for early neutral evaluation
shall not initiate an action in any court regarding the subject matter of the dispute until ninety-
one days after completion of the hearing described in subsection (f), except as reasonably
required to preserve a claim or defense (in which case the action will be immediately stayed
upon filing). This provision will enable owners to prevent associations from enforcing the
covenants against them for long periods of time by simply “requesting” early neutral

evaluation. This bill will leave associations without legal recourse while owners continue to
engage in covenant violations which may include damaging or destroying the common elements,
making unauthorized alterations and additions, causing disturbances, or preventing the
association’s contractor from accessing their units to repair the common elements. These are just
a few examples of the havoc S.B. No. 146 will create for condominium associations.

B. Attorneys’ Fees and Costs Will No Longer Be Due on Demand; Lawsuits will be
Required.

S.B. No. 146 will make it much more difficult for associations to recover attorneys’ fees and
costs from owners who violate the governing documents. S.B. No. 146 will replace Section
514B-157 with Section 514B-A. For decades, the condominium law has contained a clause



stating that reasonable attorneys’ fees and costs incurred by an association “shall be promptly
paid on demand to the association by such person or persons ....” For no good reason, this
clause is being omitted in S.B. No. 146 and replaced by a new provision that requires
associations to file legal actions to collect attorneys’ fees and costs.

Requiring associations to file legal actions to collect fees will cause the associations to incur
thousands of dollars more in fees than is necessary because lawsuits require the filing of
pleadings and motions, which take time and cost money. This will harm both associations and
owners.

If associations are unable to seek reimbursement of legal fees from owners who fail to pay
assessments or violate the governing documents without filing suit, many associations may
simply decline to take action to collect assessments or enforce the covenants because the cost of
suit 1s too high. If owners learn that they can fail to pay assessments or violate the covenants
without threat of being required to pay legal fees (or at least not until the debt or violation
reaches some threshold that warrants a legal action), they may be less inclined to pay on time or
to abide by the covenants. These factors may lead associations into a downward

spiral. Delinquencies and violations may rise and property values may decline. This bill has the
potential to lead to disaster.

C. S.B. No. 146 Will Deprive Associations and Owners of Due Process.

S.B. No. 146 adds a new Section 514B-A(c) that will likely prove harmful to both associations
and owners. An association’s ability to recover attorneys’ fees and costs, and an owner’s
obligation to reimburse an association for the same, will hinge on the outcome of the evaluator’s
written evaluation of claims and defenses under §514B-F(g). Depending upon the evaluator’s
evaluation, an association or owners may be unfairly and permanently deprived of their right to
reimbursement of attorneys’ fees and costs in connection with a dispute even when the
evaluator’s evaluation has been overturned by a court.

For example, if an association commences an early neutral evaluation of a condominium-related
dispute with an owner, and the evaluator renders an evaluation that is unfavorable to the
association, the association will be precluded from seeking reimbursement of its attorneys’ fees
from the unit owner, even if a circuit court judge disagrees with the evaluator and enters
judgment in favor of the association. In this regard, Section 514B-A(c) may be unconstitutional
as it deprives parties of their constitutional right to due process.

Furthermore, because early neutral evaluations may have a major effect on whether an
association will be able to recover its attorneys’ fees in enforcing its governing documents, which
can exceed $100,000 in heavily litigated disputes, Section 514B-A(c) will require associations to



expend significant time and resources preparing for and presenting its position in early neutral
evaluations. The early neutral evaluations will become as important and as costly as binding
arbitrations.

D. S.B. No. 146 Will Make it Practically Impossible for Associations to Impose Fines.

Although no one wants to impose fines on owners, fines can help in the enforcement of
governing documents and prevent future violations. S.B. No. 146 adds a new provision, Section
514B-B, on fines, giving owners a statutory right to appeal fines to the small claims court. For
many associations with very limited resources, operating with minimal staff, it will no longer be
practical to impose fines. The time it will take to attend hearings in small claims court will
prevent staff or volunteers from addressing other critical functions of the associations. Many
associations may find that it is not worth the effort to impose fines. The result may be an increase
in violations.

E. S.B. No. 146 Will Prevent Associations From Charging Owners for Attorneys’ Fees
Until Fines Are Collectible.

The new Section 514B-B(b), found in SECTION 2 of S.B. No. 146, provides that no attorneys’
fees with respect to a fine shall be charged by an association against any unit owner or tenant
before the time when a fine is deemed to be “collectable” (also spelled as “collectible” in another
part of the bill). This could be construed as prohibiting an association from recovering
attorneys’ fees incurred by it in having its lawyer send a demand letter to an owner who has
violated a covenant if a fine resulting from the violation is later waived, rescinded, or set

aside. The fact that a fine has been waived, rescinded, or set aside does not necessarily mean that
there was no violation warranting the sending of a demand letter. It may be that the board agreed
to waive or rescind the fine as a gesture of goodwill or that the fine was set aside by the small
claims court for technical reasons. Furthermore, a board may be less inclined to waive fines
upon appeal if doing so means that it must also waive all attorneys’ fees incurred by the
association in connection with the violation.

If a board decides to pursue fines and retain an attorney to enforce the governing documents
before a fine is deemed collectible, under the new §514B-B(4), the association may be precluded
from seeking reimbursement of attorneys’ fees and costs until the fine becomes

“collectible.” This may require associations to wait months after the covenants are violated
before collecting attorneys’ fees. In the meantime, the Association must pay the attorneys’ fees
as a common expense, which impacts all owners.

SECTION 8 of the bill amends the fine provision found in HRS Section 104(a)(11), but omits a
change to HRS Section 104(b) which also relates to fines. This omission will create



inconsistencies in the law. If a new fine provision is to be added, HRS Section 514B-104(b)
should be deleted to avoid conflict with the new provision.

Furthermore, while S.B. No. 146 establishes procedures to be followed by associations and time
periods for action which may serve a good purpose, S.B. No. 146 may conflict with the
procedures and time periods for action found in the governing instruments of condominium
associations. This will likely create confusion. If this bill is to be adopted, a provision should be
added addressing how those conflicts are to be resolved.

F. Comments on Section 11 of the Bill

The proposed changes to HRS Section 514B-146 found in SECTION 11 of the bill are quite
substantial without any stated compelling reason for the changes. If HRS Section 514B-146 is to
be amended, the proposed wording should be amended for clarification.

The new Section 514B-146(f) allows a unit owner to request mediation within thirty days of the
statement described in subsection (d). The statement referred to in subsection (d) is given only if
an owner requests such a statement. The deadline to request mediation should not be tied to a
date that is uncertain and may never arise.

The new subsection (f) states that an owner shall be entitled to a refund of any amounts paid that
are determined by a neutral evaluator to have not been owed. This makes the neutral evaluator’s
decision binding without due process of law.

The new subsection (g) provides that the association may proceed to collect an unpaid
assessment by any legal means, except where collection efforts are stayed pursuant to subsection
(f). It should be made clear that the 60-day stay provided for in subsection (f) shall not apply to
the recordation of a lien by an association because it is conceivable that an association will need
to record a lien during that time period to preserve the priority of its lien.

For the foregoing reasons, | STRONGLY OPPOSE S.B. No. 146 SD1 and urge your
Committee to defer this measure.

Respectfully submitted,

Rachel Glanstein



S.B. 146

Testimony for JDC on 2/21/25 at 10:20 a.m.
Submitted by: Laurence Chapman
Testifier Position: Oppose

LATE

Dear Senator Rhoads, Chair, Senator Gabbard, Vice Chair, and Member of the Committee:

I STRONGLY OPPOSE S.B. No. 146 SD1 for the reasons set forth below.

S.B. No. 146 SD1 (“S.B. No. 146”) will significantly impair the operation of associations by: (1)
imposing an automatic stay pending “early neutral evaluations” which may substantially delay
the resolution of violations and severely impair associations from operating their projects; (2)
severely limiting the ability of associations to seek reimbursement of legal fees and costs when
owners fail to pay assessments or violate the governing documents, and (3) depriving

associations and owners of their due process rights.

A. S.B. No. 146 Will Delay Resolution of Violations and Impair Associations From

Operating Their Projects.

S.B. No. 146 will make it very difficult for associations to enforce their governing documents by
imposing an automatic stay pending “early neutral evaluations.” Section (e) found on page 11 of
the bill provides that a party to a dispute that has received a request for early neutral evaluation
shall not initiate an action in any court regarding the subject matter of the dispute until ninety-
one days after completion of the hearing described in subsection (f), except as reasonably
required to preserve a claim or defense (in which case the action will be immediately stayed
upon filing). This provision will enable owners to prevent associations from enforcing the
covenants against them for long periods of time by simply “requesting” early neutral

evaluation. This bill will leave associations without legal recourse while owners continue to
engage in covenant violations which may include damaging or destroying the common elements,
making unauthorized alterations and additions, causing disturbances, or preventing the
association’s contractor from accessing their units to repair the common elements. These are just
a few examples of the havoc S.B. No. 146 will create for condominium associations.

B. Attorneys’ Fees and Costs Will No Longer Be Due on Demand; Lawsuits will be

Required.

S.B. No. 146 will make it much more difficult for associations to recover attorneys’ fees and
costs from owners who violate the governing documents. S.B. No. 146 will replace Section

514B-157 with Section 514B-A. For decades, the condominium law has contained a clause




stating that reasonable attorneys’ fees and costs incurred by an association “shall be promptly
paid on demand to the association by such person or persons ....” For no good reason, this
clause is being omitted in S.B. No. 146 and replaced by a new provision that requires
associations to file legal actions to collect attorneys’ fees and costs.

Requiring associations to file legal actions to collect fees will cause the associations to incur
thousands of dollars more in fees than is necessary because lawsuits require the filing of
pleadings and motions, which take time and cost money. This will harm both associations and
owners.

If associations are unable to seek reimbursement of legal fees from owners who fail to pay
assessments or violate the governing documents without filing suit, many associations may
simply decline to take action to collect assessments or enforce the covenants because the cost of
suit 1s too high. If owners learn that they can fail to pay assessments or violate the covenants
without threat of being required to pay legal fees (or at least not until the debt or violation
reaches some threshold that warrants a legal action), they may be less inclined to pay on time or
to abide by the covenants. These factors may lead associations into a downward

spiral. Delinquencies and violations may rise and property values may decline. This bill has the
potential to lead to disaster.

C. S.B. No. 146 Will Deprive Associations and Owners of Due Process.

S.B. No. 146 adds a new Section 514B-A(c) that will likely prove harmful to both associations
and owners. An association’s ability to recover attorneys’ fees and costs, and an owner’s
obligation to reimburse an association for the same, will hinge on the outcome of the evaluator’s
written evaluation of claims and defenses under §514B-F(g). Depending upon the evaluator’s
evaluation, an association or owners may be unfairly and permanently deprived of their right to
reimbursement of attorneys’ fees and costs in connection with a dispute even when the
evaluator’s evaluation has been overturned by a court.

For example, if an association commences an early neutral evaluation of a condominium-related
dispute with an owner, and the evaluator renders an evaluation that is unfavorable to the
association, the association will be precluded from seeking reimbursement of its attorneys’ fees
from the unit owner, even if a circuit court judge disagrees with the evaluator and enters
judgment in favor of the association. In this regard, Section 514B-A(c) may be unconstitutional
as it deprives parties of their constitutional right to due process.

Furthermore, because early neutral evaluations may have a major effect on whether an
association will be able to recover its attorneys’ fees in enforcing its governing documents, which
can exceed $100,000 in heavily litigated disputes, Section 514B-A(c) will require associations to



expend significant time and resources preparing for and presenting its position in early neutral
evaluations. The early neutral evaluations will become as important and as costly as binding
arbitrations.

D. S.B. No. 146 Will Make it Practically Impossible for Associations to Impose Fines.

Although no one wants to impose fines on owners, fines can help in the enforcement of
governing documents and prevent future violations. S.B. No. 146 adds a new provision, Section
514B-B, on fines, giving owners a statutory right to appeal fines to the small claims court. For
many associations with very limited resources, operating with minimal staff, it will no longer be
practical to impose fines. The time it will take to attend hearings in small claims court will
prevent staff or volunteers from addressing other critical functions of the associations. Many
associations may find that it is not worth the effort to impose fines. The result may be an increase
in violations.

E. S.B. No. 146 Will Prevent Associations From Charging Owners for Attorneys’ Fees
Until Fines Are Collectible.

The new Section 514B-B(b), found in SECTION 2 of S.B. No. 146, provides that no attorneys’
fees with respect to a fine shall be charged by an association against any unit owner or tenant
before the time when a fine is deemed to be “collectable” (also spelled as “collectible” in another
part of the bill). This could be construed as prohibiting an association from recovering
attorneys’ fees incurred by it in having its lawyer send a demand letter to an owner who has
violated a covenant if a fine resulting from the violation is later waived, rescinded, or set

aside. The fact that a fine has been waived, rescinded, or set aside does not necessarily mean that
there was no violation warranting the sending of a demand letter. It may be that the board agreed
to waive or rescind the fine as a gesture of goodwill or that the fine was set aside by the small
claims court for technical reasons. Furthermore, a board may be less inclined to waive fines
upon appeal if doing so means that it must also waive all attorneys’ fees incurred by the
association in connection with the violation.

If a board decides to pursue fines and retain an attorney to enforce the governing documents
before a fine is deemed collectible, under the new §514B-B(4), the association may be precluded
from seeking reimbursement of attorneys’ fees and costs until the fine becomes

“collectible.” This may require associations to wait months after the covenants are violated
before collecting attorneys’ fees. In the meantime, the Association must pay the attorneys’ fees
as a common expense, which impacts all owners.

SECTION 8 of the bill amends the fine provision found in HRS Section 104(a)(11), but omits a
change to HRS Section 104(b) which also relates to fines. This omission will create



inconsistencies in the law. If a new fine provision is to be added, HRS Section 514B-104(b)
should be deleted to avoid conflict with the new provision.

Furthermore, while S.B. No. 146 establishes procedures to be followed by associations and time
periods for action which may serve a good purpose, S.B. No. 146 may conflict with the
procedures and time periods for action found in the governing instruments of condominium
associations. This will likely create confusion. If this bill is to be adopted, a provision should be
added addressing how those conflicts are to be resolved.

F. Comments on Section 11 of the Bill

The proposed changes to HRS Section 514B-146 found in SECTION 11 of the bill are quite
substantial without any stated compelling reason for the changes. If HRS Section 514B-146 is to
be amended, the proposed wording should be amended for clarification.

The new Section 514B-146(f) allows a unit owner to request mediation within thirty days of the
statement described in subsection (d). The statement referred to in subsection (d) is given only if
an owner requests such a statement. The deadline to request mediation should not be tied to a
date that is uncertain and may never arise.

The new subsection (f) states that an owner shall be entitled to a refund of any amounts paid that
are determined by a neutral evaluator to have not been owed. This makes the neutral evaluator’s
decision binding without due process of law.

The new subsection (g) provides that the association may proceed to collect an unpaid
assessment by any legal means, except where collection efforts are stayed pursuant to subsection
(f). It should be made clear that the 60-day stay provided for in subsection (f) shall not apply to
the recordation of a lien by an association because it is conceivable that an association will need
to record a lien during that time period to preserve the priority of its lien.

For the foregoing reasons, | STRONGLY OPPOSE S.B. No. 146 SD1 and urge your
Committee to defer this measure.

Respectfully submitted,

Laurence Chapman
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Comments:

Aloha Chair Jarrett Keohokalole, Vigghair Carol Fukunaga, and Members of the Committee,
Mahalo for the opportunity to provide comments regarding the intent of SB 146.

‘H GHVSHUDWHO\ QHHG WR FXUE DWWRUQH\ V IHHV DQG ILOO
one said he is overloaded with complaints. The hope is that the proposed ADR methods would

be viable alternatives to mediation, arbitration, and litigation beddd WKHUH VKRXOG EH D
and meaningful opportunity to come to terms before attorneys fees become a significant factor.
+RZHYHU 6% ZRXOG QRW HQDEOH D QB3RGcERtESVEdRQderW\ WR F
iteration of the existing mediation prosgshus devaluating for condominium owners and
UHVLGHQWY WKH SXUSRVH RI 3HDUO\ QHXWUDO HYDOXDWLRQ
initiated by owners against their association and/or board, and over 95% of disputes were about
violationsorintdJ SUHWDWLRQV RI +56 % RU WKH DVVRFLDWLRQYV
Declaration, ByLaws, House Rules, Resolutions). Only 36% of these cases were mediated to an
agreement, leaving nearly two (2) out of every three (3) mediation cases unresolved or
withGUDZQ D PHWULF WKDW GLVSXWHV XQVXEVWDQWLDWHG F!
my sisters are professional mediators and one worked here in Hawaii for 6 years and was

frustrated by our system, which employed most attorneys. Volunteersy meigs#eshave good

intentions but were not always understanding the complicated cases and our real estate rules.

While SB 146 seeks to ensure that the evaluator is knowledgeable about the subjeeamatter
improvement over the requirements of mediasaissidized by the Condominium Education

Trust Fund-a rigorous effort to distance the evaluator from conflicts of interest is lacking. This
FRQFHUQ LI WKH HYDOXDWRU RU HYDOXDWLRQ ZRXOG WUXO'
should not simplysplit the baby" to get results. It's not fair and costs owners an undue loss of

trust. An additional concern regarding neutrality is that SB 146 does not address the costs and
damages incurred by the party injured by the lack of impartiality if thaapiris discovered

after an evaluation is completed. Considering these concerns, | request that, as soon as possible,
\RXU &¢RPPLWWHH VFKHGXOHYVY DQG KHDUV 6% DQG 6%

IRU FRQGRPLQLXP DVVRFLDWRRQRWHDIRG B PRFEXX(GMPOIQEVVREFI
respectively, which were initiated by concerned property owners of common interest

communities. Thank you for your consideration and action establishing an additional ombudman.

The public suffers from the lack of conneand attention to this most important matter.
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S.B. 146

Testimony for JDC on 2/21/25 at 10:20 a.m.
Submitted by: Anne Anderson

Testifier Position: Oppose

Dear Senator Rhoades, Chair, Senator Gabbard, Vice Chair, and Member of the Committee:
I STRONGLY OPPOSE S.B. No. 146 SD1 for the reasons set forth below.

S.B. No. 146 SD1 (“S.B. No. 146) will significantly impair the operation of associations by: (1)
imposing an automatic stay pending “early neutral evaluations” which may substantially delay
the resolution of violations and severely impair associations from operating their projects; (2)
severely limiting the ability of associations to seek reimbursement of legal fees and costs when
owners fail to pay assessments or violate the governing documents, and (3) depriving
associations and owners of their due process rights.

A. S.B. No. 146 Will Delay Resolution of Violations and Impair Associations From
Operating Their Projects.

S.B. No. 146 will make it very difficult for associations to enforce their governing documents by
imposing an automatic stay pending “early neutral evaluations.” Section (e) found on page 11 of
the bill provides that a party to a dispute that has received a request for early neutral evaluation
shall not initiate an action in any court regarding the subject matter of the dispute until ninety-
one days after completion of the hearing described in subsection (f), except as reasonably
required to preserve a claim or defense (in which case the action will be immediately stayed
upon filing). This provision will enable owners to prevent associations from enforcing the
covenants against them for long periods of time by simply “requesting” early neutral

evaluation. This bill will leave associations without legal recourse while owners continue to
engage in covenant violations which may include damaging or destroying the common elements,
making unauthorized alterations and additions, causing disturbances, or preventing the
association’s contractor from accessing their units to repair the common elements. These are just
a few examples of the havoc S.B. No. 146 will create for condominium associations.

B. Attorneys’ Fees and Costs Will No Longer Be Due on Demand; Lawsuits will be
Required.

S.B. No. 146 will make it much more difficult for associations to recover attorneys’ fees and
costs from owners who violate the governing documents. S.B. No. 146 will replace Section
514B-157 with Section 514B-A. For decades, the condominium law has contained a clause



stating that reasonable attorneys’ fees and costs incurred by an association “shall be promptly
paid on demand to the association by such person or persons ....” For no good reason, this
clause is being omitted in S.B. No. 146 and replaced by a new provision that requires
associations to file legal actions to collect attorneys’ fees and costs.

Requiring associations to file legal actions to collect fees will cause the associations to incur
thousands of dollars more in fees than is necessary because lawsuits require the filing of
pleadings and motions, which take time and cost money. This will harm both associations and
owners.

If associations are unable to seek reimbursement of legal fees from owners who fail to pay
assessments or violate the governing documents without filing suit, many associations may
simply decline to take action to collect assessments or enforce the covenants because the cost of
suit 1s too high. If owners learn that they can fail to pay assessments or violate the covenants
without threat of being required to pay legal fees (or at least not until the debt or violation
reaches some threshold that warrants a legal action), they may be less inclined to pay on time or
to abide by the covenants. These factors may lead associations into a downward

spiral. Delinquencies and violations may rise and property values may decline. This bill has the
potential to lead to disaster.

C. S.B. No. 146 Will Deprive Associations and Owners of Due Process.

S.B. No. 146 adds a new Section 514B-A(c) that will likely prove harmful to both associations
and owners. An association’s ability to recover attorneys’ fees and costs, and an owner’s
obligation to reimburse an association for the same, will hinge on the outcome of the evaluator’s
written evaluation of claims and defenses under §514B-F(g). Depending upon the evaluator’s
evaluation, an association or owners may be unfairly and permanently deprived of their right to
reimbursement of attorneys’ fees and costs in connection with a dispute even when the
evaluator’s evaluation has been overturned by a court.

For example, if an association commences an early neutral evaluation of a condominium-related
dispute with an owner, and the evaluator renders an evaluation that is unfavorable to the
association, the association will be precluded from seeking reimbursement of its attorneys’ fees
from the unit owner, even if a circuit court judge disagrees with the evaluator and enters
judgment in favor of the association. In this regard, Section 514B-A(c) may be unconstitutional
as it deprives parties of their constitutional right to due process.

Furthermore, because early neutral evaluations may have a major effect on whether an
association will be able to recover its attorneys’ fees in enforcing its governing documents, which
can exceed $100,000 in heavily litigated disputes, Section 514B-A(c) will require associations to



expend significant time and resources preparing for and presenting its position in early neutral
evaluations. The early neutral evaluations will become as important and as costly as binding
arbitrations.

D. S.B. No. 146 Will Make it Practically Impossible for Associations to Impose Fines.

Although no one wants to impose fines on owners, fines can help in the enforcement of
governing documents and prevent future violations. S.B. No. 146 adds a new provision, Section
514B-B, on fines, giving owners a statutory right to appeal fines to the small claims court. For
many associations with very limited resources, operating with minimal staff, it will no longer be
practical to impose fines. The time it will take to attend hearings in small claims court will
prevent staff or volunteers from addressing other critical functions of the associations. Many
associations may find that it is not worth the effort to impose fines. The result may be an increase
in violations.

E. S.B. No. 146 Will Prevent Associations From Charging Owners for Attorneys’ Fees
Until Fines Are Collectible.

The new Section 514B-B(b), found in SECTION 2 of S.B. No. 146, provides that no attorneys’
fees with respect to a fine shall be charged by an association against any unit owner or tenant
before the time when a fine is deemed to be “collectable” (also spelled as “collectible” in another
part of the bill). This could be construed as prohibiting an association from recovering
attorneys’ fees incurred by it in having its lawyer send a demand letter to an owner who has
violated a covenant if a fine resulting from the violation is later waived, rescinded, or set

aside. The fact that a fine has been waived, rescinded, or set aside does not necessarily mean that
there was no violation warranting the sending of a demand letter. It may be that the board agreed
to waive or rescind the fine as a gesture of goodwill or that the fine was set aside by the small
claims court for technical reasons. Furthermore, a board may be less inclined to waive fines
upon appeal if doing so means that it must also waive all attorneys’ fees incurred by the
association in connection with the violation.

If a board decides to pursue fines and retain an attorney to enforce the governing documents
before a fine is deemed collectible, under the new §514B-B(4), the association may be precluded
from seeking reimbursement of attorneys’ fees and costs until the fine becomes

“collectible.” This may require associations to wait months after the covenants are violated
before collecting attorneys’ fees. In the meantime, the Association must pay the attorneys’ fees
as a common expense, which impacts all owners.

SECTION 8 of the bill amends the fine provision found in HRS Section 104(a)(11), but omits a
change to HRS Section 104(b) which also relates to fines. This omission will create















































































































































































































