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https://www.naspo.org/wp-content/uploads/2019/12/FINAL_NASPO_BidProtests_Research_Brief_042413.pdf
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https://www.hawaiiconstructionlaw.com/blog/2021/05/a-bill-awaiting-governors-signature-will-be-bad-for-procurement.html


NO STATUTORY BOND 
REQUIRED 

BOND REQUIRED, BUT 
CLAIMS AGAINS THE 
BOND ARE LIMITED 
AND/OR NO INSTANT 
FORFEITURE UPON 
FAILURE TO PREVAIL 
ON BID PROTEST OR 
APPEAL 

BOND REQUIRED, 
IMMEDIATE 
FORFEITURE UPON 
LOSING APPEAL OF 
BID PROTEST 
DECISION 

Alabama, Alaska, Arizona, 
Arkansas, Colorado, 
Connecticut, Delaware, 
District of Columbia, 
Georgia, Idaho, Illinois, 
Indiana, Iowa, Kansas, 
Kentucky, Louisiana, 
Maine, Maryland, 
Massachusetts, Michigan, 
Minnesota, Mississippi, 
Missouri, Montana, 
Nebraska, New 
Hampshire, New Jersey, 
New Mexico, New York, 
North Carolina, North 
Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, 
Rhode Island, South 
Dakota, Texas, Vermont, 
Virginia, Washington, West 
Virginia, Wisconsin, 
Wyoming 

CALIFORNIA - Bond may 
be required, may be 
subjected to forfeiture if 
found in bad faith/frivolous. 

Hawaii 

 FLORIDA - Bond only 
limited to Department of 
Transportation projects, 
bond recovery limited to 
costs and charges incurred 
during the protest, and 
forfeiture only if 
administrative judge finds 
the protest was frivolous or 
improper. 

 

 NEVADA - Protest bond is 
only required when the 
chief procurement officers 
require it.  Bond is lesser 
of 25% of the bid or 
$250,000.  If protest if 
rejected a claim can be 
brought against the 
protestor for the expenses 
incurred by the public 

 



 
3. THE BOND AMOUNT HURTS COMPETITION AND THE PERCEPTION OF 

HAWAII AS A STATE THAT SUPPORTS OPEN AND FAIR PROCUREMENT.  
Hawaii is already the sole outlier punishing bidders who seek independent review 
of State agency actions, by imposing a bond requirement plus immediate 
forfeiture, on unsuccessful bid protest appellants.  By making the amount of the 
bond so high, the State is effectively eliminating appeals except for those 
companies large enough to bear the risk of such punishment.  Enabling justice 
only for those who can afford it, is exactly at odds with the purpose of the 
procurement code.    

 
4. THE BOND AMOUNT IS AN INEFFECTIVE REVENUE GENERATOR.  If the 

idea of increasing the bond amount is to generate revenue for the State, this is 
short sighted, because half of the bid protests and appeals are made by low 
bidders whose bids have been rejected for reasons the bidder disputes.  For 
example, in the Maui Kupono bid protest, they were the low bidder by 
$700,000.00.   Their bid was rejected.  If they had been required to post a bond 
for $250,000 on that $25 million dollar job, they would not have pursued it.  The 
State and its taxpayers would have had to pay $700,000 more for the work.  
Moreover, the issue in that case was subcontractor listing, and whether non-
construction contractor entities like truckers and other service providers, needed 

body.  Remainder returned 
to bidder. 

 South Carolina - Bond 
possible but not required, 
state can only recover 
costs and charges 
associated with the protest 
from the bond.  Remaining 
bond funds are returned to 
the protestor. 

 

 TENNESSEE - Bond is 
5%, small business 
owners can apply for an 
exemption, and bond 
amount is to be used for 
costs and subject to 
forfeiture only upon a 
finding of bad faith or 
frivolous action. 

 

 UTAH - Protest bond 
depends upon the contract 
price, bond forfeiture upon 
losing appeal is only if the 
government finds that the 
protest was frivolous or 
filed only to delay. 

 



https://cca.hawaii.gov/wp-content/uploads/2021/11/PDH-2021-003-MAUI-KUPONO-BUILDERS-v-DEPT-OF-TRANSPORTATION_with-Final-Judgment.pdf
https://cca.hawaii.gov/wp-content/uploads/2021/11/PDH-2021-003-MAUI-KUPONO-BUILDERS-v-DEPT-OF-TRANSPORTATION_with-Final-Judgment.pdf
https://cca.hawaii.gov/wp-content/uploads/2021/11/PDH-2021-003-MAUI-KUPONO-BUILDERS-v-DEPT-OF-TRANSPORTATION_with-Final-Judgment.pdf
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https://www.naspo.org/wp-content/uploads/2019/12/FINAL_NASPO_BidProtests_Research_Brief_042413.pdf
https://www.naspo.org/wp-content/uploads/2019/12/FINAL_NASPO_BidProtests_Research_Brief_042413.pdf
https://www.civilbeat.org/?p=1443162&mc_cid=4772bbfeef&mc_eid=7e39375e0a
https://www.bizjournals.com/pacific/news/2021/05/26/hawaii-bill-drive-up-cost-appeal-bid-protest-rule.html
https://www.hawaiiconstructionlaw.com/blog/2021/05/a-bill-awaiting-governors-signature-will-be-bad-for-procurement.html
https://www.hawaiiconstructionlaw.com/blog/2021/05/a-bill-awaiting-governors-signature-will-be-bad-for-procurement.html


 

 

 
 
 
 
 
protestor loses an appeal.  Every one of the other six states that impose a bond requirement, 
only require either partial forfeiture to pay for costs, or forfeiture under certain conditions, most 
often a frivolous or bad faith protest: 
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NO STATUTORY BOND 
REQUIRED  

BOND REQUIRED, BUT 
CLAIMS AGAINS THE 
BOND ARE LIMITED 
AND/OR NO INSTANT 
FORFEITURE UPON 
FAILURE TO PREVAIL ON 
BID PROTEST OR APPEAL 

BOND REQUIRED, 
IMMEDIATE 
FORFEITURE UPON 
LOSING APPEAL OF 
BID PROTEST 
DECISION  

Alabama, Alaska, Arizona, 
Arkansas, Colorado, 
Connecticut, Delaware, District 
of Columbia, Georgia, Idaho, 
Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, 
Michigan, Minnesota, 
Mississippi, Missouri, Montana, 
Nebraska, New Hampshire, 
New Jersey, New Mexico, New 
York, North Carolina, North 
Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode 
Island, South Dakota, Texas, 
Vermont, Virginia, Washington, 
West Virginia, Wisconsin, 
Wyoming 

CALIFORNIA - Bond may be 
required, may be subjected to 
forfeiture if found in bad 
faith/frivolous. 

Hawaii 

 FLORIDA - Bond only limited 
to Department of Transportation 
projects, bond recovery limited 
to costs and charges incurred 
during the protest, and forfeiture 
only if administrative judge 
finds the protest was frivolous 
or improper. 

 

 NEVADA - Protest bond is only 
required when the chief 
procurement officers require it.  
Bond is lesser of 25% of the bid 
or $250,000.  If protest if 
rejected a claim can be brought 
against the protestor for the 
expenses incurred by the public 
body.  Remainder returned to 
bidder. 

 

 South Carolina - Bond possible 
but not required, state can only 
recover costs and charges 
associated with the protest from 
the bond.  Remaining bond 
funds are returned to the 
protestor. 

 

 TENNESSEE - Bond is 5%, 
small business owners can apply 
for an exemption, and bond 
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https://cca.hawaii.gov/wp-content/uploads/2021/11/PDH-2021-003-MAUI-KUPONO-BUILDERS-v-DEPT-OF-TRANSPORTATION_with-Final-Judgment.pdf
https://cca.hawaii.gov/wp-content/uploads/2021/11/PDH-2021-003-MAUI-KUPONO-BUILDERS-v-DEPT-OF-TRANSPORTATION_with-Final-Judgment.pdf
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