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 The Hawai‘i Civil Rights Commission (HCRC) has enforcement jurisdiction over 

Hawai‘i’s laws prohibiting discrimination in employment, housing, public accommodations, and 

access to state and state funded services (on the basis of disability).  The HCRC carries out the 

Hawai‘i constitutional mandate that no person shall be discriminated against in the exercise of 

their civil rights.  Art. I, Sec. 5. 

For the reasons discussed below, the HCRC supports S.B. No. 2244. 

S.B. No. 2244 clarifies the legislature’s intent that HRS § 368-1.5 provide a state law 

counterpart to Section 504 of the Rehabilitation Act of 1973, P.L. 93-112, as amended, which 

prohibits disability discrimination in federally-funded programs and services.  Hawai‘i has a long 

tradition of enacting its own civil rights protections, complementing and providing stronger 

protections than those provided at the federal level, ensuring that Hawai‘i residents have recourse 

to state administrative agencies and state courts to investigate, conciliate, and where appropriate, 
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provide relief in civil rights cases.  These Hawai‘i state law protections, including those that are 

analogs to federal statutes, are critically important because our state civil rights values and 

priorities do not always correspond to federal agency interpretations.  Moreover, recourse to state 

courts is particularly critical for residents on islands other than O‘ahu, because O‘ahu is the only 

island on which a federal district court is located.   

In Hawaii Technology Academy and the Department of Education v. L.E. and Hawaii 

Civil Rights Commission, 141 Hawai‘i 147, 407 P.3d 103 (2017), the Hawai‘i Supreme Court 

held that the legislature did not intend the Hawai‘i Civil Rights Commission to have jurisdiction 

over disability discrimination claims under HRS § 368-1.5, if protections under Section 504 of 

the Rehabilitation Act, P.L. 93-112, as amended, are applicable.  This holding renders HRS § 

368-1.5 largely superfluous, as nearly all state departments receive federal funds and are subject 

to Section 504.  S.B. No. 2244 amends HRS § 368-1.5 to give meaning and effect to the state law 

protection. 

In oral argument on Hawaii Technology Academy, the Supreme Court expressed concern 

regarding how, in the specific context of K-12 education, the separate obligations and appeals 

processes under the Individuals with Disabilities Education Act (IDEA), P.L. 101-476, as 

amended, and a § 368-1.5 state corollary to the Rehabilitation Act could be divided among the 

Department of Education, the Hawai‘i Civil Rights Commission, and the state and federal courts. 

In light of the Court’s concerns, it makes sense that the bill excludes from the statute, and 

thus from the HCRC’s jurisdiction under § 368-1.5, programs or activities that provide 

preschool, primary, or secondary educational services, including public and charter schools, 

which are covered by the IDEA.  The IDEA mandates that each state create a framework for 

review if challenged.  That administrative hearing decision can then be appealed to Federal 
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District Court or State Circuit Court.  Another level of review is unnecessary.  This narrow 

exclusion should not apply to other state programs and activities, which do not fall under IDEA 

coverage.  
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Comments:  

When the State Supreme Court issued its opinion that is the subject of this bill it 
definitely impacted the potential remedies that were available to individual with 
disabilities. For that reason we are pleased to see the legislature reiterate what we 
believe was its original intent. We support the clarification regarding the jurisdiction over 
entities receiving federal finances. 

We understand why the Civil Rights Commission might not want to overlap with existing 
remedies under the IDEA when it comes to public schools. We believe excluding the 
IDEA claims is a reasonable compromise. 

  

 



From: L Elento
To: JDCTestimony
Subject: Re: w/attachment: JDC SB2244 Hawaii Civil Rights Commission
Date: Wednesday, February 26, 2020 3:32:18 PM

Thank you for posting my late testimony. Will you also be able to include the 2 page attachment
 that I also sent? I attached it again to this email.

Linda Elento 

On Tue, Feb 25, 2020 at 3:43 PM, L Elento
<ilikered3@rocketmail.com> wrote:

SB 2244 -- RELATING TO THE HAWAII CIVIL RIGHTS COMMISSION.

Thank you for the opportunity to provide comments: to delete the proposed amendment
 to §368-11 on page 4, lines 6-8, referring to the federal special education law Individuals
 with Disabilities Act (IDEA), and to delete the related commentary on page 2, lines 10-
17, beginning with “To address” allowing the Hawaii Civil Rights Commission
 enforcement and jurisdiction over complaints submitted under §368-1 and §368-1.5
 including “otherwise qualified individuals” who are students. 

Being “L.E.” (page 2, line 5), I am very familiar with the subject matter (companion HB
 2420). The heart of the matter -- students are being excluded, by reason of his or her
 disability, from the participation in, being denied the benefits of, or being subjected to
 discrimination by state agencies (including the Department of Education and public
 charter schools).

Students with disabilities want inclusion and school choice, geographical exceptions,
 charter schools. Parents have the fundamental right to direct their children’s education.
 Students need the commission to enforce Hawaii Administrative Rules relating to
 disability discrimination, to investigate complaints of disparate impact of system policies
 on groups of individuals with disabilities, to fight the DOE acting as ***SEA and
 LEA*** and monitoring itself against disability discrimination. The commission was
 meant to provide fair and effective civil rights law enforcement.

This bill should reference the Americans with Disabilities Act, as amended. See Case
 Notes under Chapter 368 CIVIL RIGHTS COMMISSION: “Section 368 [sic], which
 was quite similar to Americans with Disabilities Act (ADA)…”  

This bill should not include a restriction of “jurisdiction over claims within the scope of
 the” IDEA on page 4, lines 6-8, as it is unnecessary and does not interfere with the
 commission accepting a complaint under §368-1.5 from an otherwise qualified
 individual who is a student. §368-1 subsection (a) states the commission’s jurisdiction is
 over the subject of discriminatory practices made unlawful by…this chapter. The
 Legislature must ensure otherwise qualified students are not alienated from the
 commission’s jurisdiction, regardless of the IDEA.  

A Ninth Circuit case (K.M. v. Tustin Unified School District) determined the IDEA, Sec.
 504 and the ADA are not one and the same when it comes to requirement to provide
 equal opportunity and equally effective communication under Title II of the ADA.
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 Complying with the IDEA does not necessarily mean compliance with ADA and Section
 504. 

References: California Unruh Civil Rights Act; and Dear Colleague Letter from the US
 Departments of Justice and Education, dated November 12, 2014: 
 https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/disability.html 

*Attachment: Joint Letter from US Departments of Education, and Justice, dated March
 3, 2015.  

The Legislature should consider Act 177 (2019) and Act 110 (2018) regarding sex
 discrimination in education statute and LRB study, supported by the Hawaii Civil Rights
 Commission. See Note under Chapter 368D DISCRIMINATION IN STATE
 EDUCATIONAL PROGRAMS AND ACTIVITIES: Legislative reference bureau study
 of existing Title IX enforcement practices and procedures; report to 2019 legislature. L
 2018, c 110, §3; L 2019, c 177, §2. 

Further, educational-related definitions are provided in 368D-1 State educational
 programs and activities; discrimination prohibited.  (a)  No person in the State, on the
 basis of sex, including gender identity or expression as defined in section 489-2, or
 sexual orientation as defined in section 489-2, shall be excluded from participation in, be
 denied the benefits of, or be subjected to discrimination under: 
(1)  Any state educational program or activity; or 
(2)  Any educational program or activity that receives state financial assistance. …  
(e)  Nothing in this chapter shall preclude a student participating in any educational
 program or activity who is aggrieved by a violation of this chapter from filing a civil
 action in a court of competent jurisdiction.  
(f)  A person, or an organization or association on behalf of a person alleging a violation
 of this chapter may file a complaint pursuant to this chapter. 
(g)  As used in this section: 
"Educational program or activity that receives state financial assistance" means any
 educational program or activity that receives state financial assistance, in any amount,
 for any purpose.  The term does not exclude an educational program or activity that also
 receives federal funds.  

"State educational program or activity" means an educational program or activity of the
 University of Hawaii, the department of education, or public charter schools. [L 2018, c
 110, §2; am L 2019, c 177, §2]   

The Legislature needs to reiterate its intent to protect all “otherwise qualified individuals”
 from disability discrimination as described in §368-1.5, including students (page 2, line
 21). 

Ref.: 1989 House Journal, Standing Committee Report 372; HCRC 2014-2015 Annual
 Report. 

The intent of the legislature in creating the HCRC was “...to establish a strong and viable
 commission with sufficient ... enforcement powers to effectuate the State’s commitment
 to preserving the civil rights of all individuals.” 

The cornerstone of the HCRC statutory scheme was the establishment of a uniform
 procedure “...designed to provide a forum which is accessible to anyone who suffers an
 act of discrimination.” 



Sincerely, Linda Elento, Constituent                                   
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